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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Equity Xo. 67431 

Xew Amsterdam Casualty Company, a corporation, 

Plaintiff , 
vs. 

Frank A. Cardillo, as Deputy United States Employees’ 
Compensation Commissioner for the District of Co¬ 
lumbia, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of 'Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill for Injunction to Set Aside Award of 

Compensation. 

Filed June 17 193S 

In the District Court of the United States for the District 

of Columbia 

Holding a Court of Equity. 

Equity Xo. 67431 

Xew Amsterdam Casualty Company, a corporation, (227 
St. Paul St., Baltimore, Maryland), Plaintiff, 

vs. 

Frank A. Cardillo, as Deputy United States Employees’ 
Compensation Commissioner for the District of Co¬ 
lumbia, Defendant. 

To the Honorable, the District Court of the United States 
for the District of Columbia, holding a Court of Equity: 


o 
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The Bill of Complaint of New Amsterdam Casualty 
Company, a corporation, respectfully shows to the Court: 

1. That it is a corporation organized and existing under 
and by virtue of the laws of the State of New York, en¬ 
gaged in business in the District of Columbia, and files this 
bill in its own right. 

2. The defendant, Frank A. Cardillo, is a citizen of the 
United States, and is sued as Deputy United States Em¬ 
ployees’ Compensation Commissioner for the District of 
Columbia. 

3. Heretofore, to wit, on the 6th day of November, 1931, 
one Richard E. Donaldson was employed in the District of 
Columbia as a furniture finisher by Maxwell Furniture 
Company, a corporation, the said Maxwell Furniture Com¬ 
pany being then and there engaged in business in said Dis¬ 
trict. 

4. Pursuant to the provisions of the Act of Congress ap¬ 

proved May 17, 1928 (D. C. Code, Title 19, Chap. 2, 
2 Sec. 11) and the provisions of Section 32 (a) (1) of 
the Act of Congress approved March 4, 1927, as 
ainended (U. S. Code, Title 33, Chap. 18, Sec. 932 (a) (1)), 
which Acts are hereinafter referred to as the Compensa¬ 
tion Laws, the said Maxwell Furniture Company had on 
said date, and there was in force, a policy of insurance is¬ 
sued by said plaintiff to insure the payment of compensa¬ 
tion under said Compensation Laws, said policy being 
designated as No. SC-416,097. 

5. On said 6th day of November, 1931, the said Donald¬ 
son, during the hours of his employment as aforesaid, and 
while engaged in his said employment, sustained an in¬ 
jury, to wit, a left inguinal hernia. 

6. Thereafter, after certain proceedings before Robert 
J. Hoage, then Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, the 
said Hoage, under date the 2nd day of March, 1932, made 
his findings of fact and award of compensation, by which 
he found that the said Donaldson had sustained said in¬ 
jury while in the employ of the said Maxwell Furniture 
Company and as a result of his work as an employee 
thereof; that he had refused surgical operation for the re¬ 
pair of said hernia and that he was justified in so doing; 
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and made an award of compensation by which he directed 
said Maxwell Furniture Company and the plaintiff forth¬ 
with to pay compensation to the said Donaldson for tem¬ 
porary partial disability at the rate of $10.01 per week 
from December 27, 1931, to and including February 27, 
1932, and at said rate for temporary partial disability until 
the further order of the Deputy Commissioner; and to fur¬ 
nish such necessary medical, surgical, hospital and other 
care and treatment as the nature of the injury and the 
process of recovery may require. A copy of said finding 
and award is attached hereto, marked “Plaintiff’s Ex¬ 
hibit 1”, and is praved to be read and taken as a part of 
this Bill. 

3 7. Thereafter, and pursuant to said award, the 

plaintiff did pay to said Donaldson the said sum of 
$10.01 per week for a period of 260 weeks. The plaintiff 
concedes that said payments should have been continued 
for a period of 260 6/7 weeks, under the provisions of Sec¬ 
tion 8 (e) of said Act of March 4, 1927 (U. S. Code, Title 
33, Chap. 18, Sec. 908 (e)). 

8. Thereafter, to wit, on the 21st day of September, 1937. 
the said Donaldson filed with the defendant, as Deputy 
Commissioner as aforesaid, an application for modification 
of said award under Section 22 of said Act of March 4, 
1927, as amended by the Act of Congress approved May 
26, 1934 (U. S. Code, Title 33, Chap. IS, Sec. 922), and for 
an award of compensation under Section 8 (c) (21) of said 
Act (U. S. Code, Title 33, Chap. 18, Sec. 908 (c) (21)). 

9. Thereafter hearings were had before the defendant, 
as Deputy Commissioner as aforesaid, on the 14th day of 
December, 1937, and on the 13th day of April, 1938* at 
which hearings the plaintiff contested the contention that 
it was liable for any further payments other than those 
which had theretofore been made. A transcript of the 
proceedings at said hearings is filed herewith, marked 
“Plaintiff’s Exhibit 2,’’ and is prayed to be read and 
taken as a part of this Bill. 

10. Thereafter, to wit, on the 20th day of May, 193S, the 
defendant, as Deputy Commissioner as aforesaid, made 
his findings of fact on said application in which he found 
that at the time of the filing of said compensation order 
of March 2, 1932, the said Donaldson had diabetes, ar- 



4 


NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


terio sclerosis and disease of the kidneys; that because 
of said conditions said hernia could not be surgically re- 
paired; that treatment for the purpose of eliminating 
said diseases and restoring the claimant to a condition 
whereby he could submit to an operation for the re- 

4 pair of said hernia without the danger of risk of 
life, had not been successful; that to some extent the 

active diabetes was improved but that the kidney condi¬ 
tion and the high blood pressure have grown progressively 
worse and that the said Donaldson developed arthritis 
after 1933; that the latter conditions are incurable and per¬ 
manent and that the hernia, therefore, cannot be success¬ 
fully improved by an operation; that on or before Decem¬ 
ber 11, 1937, there occurred a change in the claimant’s gen¬ 
eral physical condition which has changed the quality of 
the disability resulting from said injury sustained on No¬ 
vember 6, 1931; and that the disability resulting from said 
injury has been since December 11,1937, permanent in qual¬ 
ity and partial in character; and made an award by which 
he directed the said Maxwell Furniture Company and the 
plaintiff to pay to the said Donaldson $S.5S, for temporary 
partial disability for 6/7 week at $10.01 per week, and per¬ 
manent partial disability at $10.01 per week from Decem¬ 
ber 11, 1937, during the continuance of such partial dis¬ 
ability or until further order of the Deputy Commissioner. 
A copy of said findings and award is attached hereto, 
marked “Plaintiff’s Exhibit 3,” and is prayed to be read 
and taken as a part of this Bill. 

11. Said award of compensation is not in accordance 
with law, in the following respects; 

As will appear from the transcript of the hearings be¬ 
fore Deputy Commissioner Hoage on January 29,1932, and 
February 25, 1932, which is filed herewith, marked “Plain¬ 
tiff’s Exhibit 4,’’ and is prayed to be read and taken as a 
part of this Bill, the said Donaldson at the time of said 
hearings and at the time of said compensation order of 
March 2, 1932, was unable to undergo an operation to cor¬ 
rect said hernia by reason of the fact that he then had 
diabetes, which condition resulted in sugar in his 

5 blood and urine, low blood pressure, a bronchial 
cough, and poor musculature, rendering a recur¬ 
rence of the hernia likely; whereas according to the testi- 
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monv adduced at the hearings on April 13, 1938, the sugar 
condition of his blood and urine has now been cleared up 
and does not now prevent such operation, but the factors 
which now prevent such operation are high blood pressure, 
arterio sclerosis and arthritis, none of which factors were 
present at the time of the making of said compensation 
award of March 2, 1932, and none of which are in any re¬ 
spect to be attributed to the accident of November 6, 1931; 
thus there has been no change in conditions due to or in 
any manner attributable to said injury. 

The premises considered, the plaintiff prays: 

1. That the United States writ of subpoena issue against 
the defendant, requiring him to appear herein and answer 
the exigency of this Bill. 

2. That an injunction issue, pendent lite and perma¬ 
nently, restraining the enforcement of said award and re¬ 
quiring the defendant to vacate and set the same aside, and 
setting the same aside. 

3. That the payment of said award be stayed pending 
final decision herein. 

4. And that the plaintiff may have such other and fur¬ 
ther relief as the nature of the case may require and to this 
Honorable Court seem meet and proper. 

NEW AMSTERDAM CASUALTY COMPANY 
by LAWRENCE KOENIGSBERGER 
its Attorney. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

6 District of Columbia, 55: 

Lawrence Ivoenigsberger, being on oath first duly sworn 
according to law, deposes and says that he is attorney for 
the plaintiff in the above-entitled cause, is authorized to 
make this affidavit for and on its behalf, and that he does 
make this affidavit for and on its behalf: that he has read 
the foregoing Bill of Complaint by him subscribed as such 
attorney, and knows the contents thereof; that the said 
plaintiff and all of its officers are non-residents of the Dis¬ 
trict of Columbia; and that affiant verily believes that all 


6 


NEW AMSTERDAM CASUALTY CO. VS. CAKDILLO. 


of the allegations contained in said Bill of Complaint are 
true. 

LAWRENCE KOEXIGSBERGER 


SUBSCRIBED and sworn to before me this 17th day of 
June, 193S. 


DOROTHY T REIS 


(Seal) 


Notary Public in and for the 
District of Columbia . 


Plaintiff's Exhibit 1. 


United States Employees’ Compensation Commission 
District of Columbia Compensation District 


Compensation Order 
Award of Compensation 
Case No. 3266-6 


In the matter of the claim for compensation under the 
District of Columbia Workmen's Compensation Act 

Richard E. Donaldson Claimant 


vs. 


Maxwell Furniture Company Employer 
New Amsterdam Casualty Company Insurance Carrier 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings <>f Fact. 

That on the sixth day of November, 1931, the claimant 
herein was in the employ of the employer above named, 
whose address is 415 7th Street, X. W., Washington, Dis¬ 
trict of Columbia; that the employer was subject to the 
provisions of an Act of Congress approved May 17, 192S, 
entitled “An Act to provide compensation for disability 
or death resulting from injury to employees in certain 
employments in the District of Columbia and for other 
purposes”; that the liability of the employer for compen¬ 
sation under the said Act was insured by the New Am¬ 
sterdam Casualty Company; that on said date, the claim¬ 
ant herein was in the employ of the employer herein as a 
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furniture finisher, and while so employed and engaged in 
carrying heavy pieces of furniture, the claimant suddenly 
felt a pain in the left inguinal region; that following said 
pain, the claimant was sent by the employer to the Insur¬ 
ance Clinic, and there was examined by a physician who 
found that the claimant was suffering from a left inguinal 
hernia; that the said left inguinal hernia was the 
8 result of the lifting and carrying heavy pieces of 
furniture on the date as alleged; that on October 25, 
1927, the claimant suffered a similar injury to the right 
inguinal region, following which he was found to have a 
right inguinal hernia; that the claimant had worn a truss 
supporting the right inguinal hernia until the time of the 
occurrence of the second hernia, or until the time of the 
injury of November 6, 1931, above mentioned: that the 
claimant refused surgical operation for the repair of the 
hernia acquired on November 6, 1931; that from the medi¬ 
cal testimony adduced at the hearing before the Deputy 
Commissioner, it is determined that the claimant is justi¬ 
fied in refusing such operation for repair of the hernia; 
that the medical evidence adduced at the hearing before the 
Deputy Commissioner revealed that the claimant is suffer¬ 
ing temporary partial disability, and that his wage-earn¬ 
ing capacity beginning December 27, 1931, is established 
at $16.25 per week; that the wages of the claimant at the 
time of the injury were $32.50 per week, working six days 
per week; that the average weekly wage was $31.27; that 
the difference between $31.27 and $16.25 amounts to $15.02, 
and in accordance with Section 8 (e) of the Act, the claim¬ 
ant is entitled to two-thirds of this difference, or $10.01 
per week; that the claimant continued to work and re¬ 
ceived his full salary from the date of the injury to and 
including December 26, 1931; that as a result of said in¬ 
jury the claimant is entitled to compensation for tempo* 
rary partial disability from December 27, 1931, to and in¬ 
cluding February 27, 1932, a period of 9 weeks: that com¬ 
pensation for 9 weeks at $10.01 per week amounts to 
$90.09, which amount is due and payable forthwith; that 
said temporary partial disability still continues: that At¬ 
torney Rudolph Yeatman rendered legal services in behalf 
of the claimant and for such services his fee is ap¬ 
proved in the amount of $35.00; that the claimant is entitled 
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9 to medical treatment, etc., in accordance with Sec¬ 
tion 7 of the Act; that if it should be established by 

medical evidence before the Deputy Commissioner on the 
ground of a change of physical condition of the claimant 
that he should undergo radical treatment, such action will 
be taken as is warranted at such time. 

Upon the foregoing: findings of fact, the Deputy Com¬ 
missioner makes the following: 

Award 

That the employer, Maxwell Furniture Company, and 
the insurance carrier, Xew Amsterdam Casualty Company, 
shall pay compensation to the claimant herein for tempo¬ 
rary partial disability from December 27, 1931, to and in¬ 
cluding: February 27, 1932, a period of 9 weeks, at the rate 
of $10.01 per week, amounting: to $90.09, which amount is 
due and shall be paid forthwith: shall continue to pay com¬ 
pensation to the claimant herein for temporary partial dis¬ 
ability at the rate of $10.01 per week, payable every two 
weeks, until further order of the Deputy Commissioner: 
shall pay to Mr. Rudolph Yeatman, Attorney, for leg:al 
services rendered in behalf of the claimant herein the sum 
of $35.00, which amount shall constitute a lien upon and be 
paid out of the unpaid installments of compensation to 
which the claimant is entitled; and shall furnish such nec¬ 
essary medical, surgical, hospital and other care and treat¬ 
ment as the nature of the injury and the process of recov¬ 
ery may require. 

Given under my hand at Washington, D. C. this second 
dav of March, 1932. 

R. J. HOAGE 

Deputy Commissioner. Dis¬ 
trict of Columbia Compensa¬ 
tion District. 

10 Proof of Service 

I hereby certify that a copy of the foregoing: compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, and Mr. Rudolph Yeat¬ 
man, at the last known address of each as follows: 
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Name 

Mr. R. E. Donaldson, 

Maxwell Furniture 
Company, 

New Amsterdam Casualty 
Company, 

Mr. Rudolph Veatman, 
Mailed March 2, 1932. 


Address 

3123 Warder Street, N. W 
Washington, D. C. 

415 7th Street, N. W., 
Washington, D. C. 

340 Woodward Building, 
Washington, D. C. 

722 Munsev Building, 
Washington, D. C. 


R. J. HOAGE 

D e put if Comm iss} o Her. 

11 United States Compensation Commission 
for the District of Columbia 


Before lion. R. J. Hoage, 

Deputy Commissioner for the District of Columbia 

No. 3266-6. 

Transcript of Testimony at Hearing. 
Richard E. Donaldson. Claimant. 


vs. 

Maxwell Furniture Company. Employer. 

New Amsterdam Casualty Co.. Insurance Carrier. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, 
D. C., on the 29th day January, 1932 at 2 o'clock, p. m. 

APPEARANCES: 

Rudolph Veatman, Esq., on behalf of the Claimant. 

Messrs. Simon, Koenigsberger, Young and Brez, by 
Julian Reis, Esq., on behalf of the Respondent. 

12 The Deputy Commissioner: This is the case of 
Richard E. Donaldson, Claimant, against Maxwell 
Furniture Company, the employer, and the New Amster¬ 
dam Casualty Company, the insurance carrier. 
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Having been formally set for hearing, the case is pre¬ 
sented for consideration at this time. 

The parties present are: 

Richard E. Donaldson, the claimant, and represented by 
his attorney, Mr. Rudolph Yeatman; 

You are the claimant? 

Mr. Donaldson: Yes, sir. 

The Deputy Commissioner: And you are represented by 
Attorney Rudolph Yeatman? 

What witnesses have you on behalf of the claimant ? 

Mr. Yeatman: Dr. Sorrell, Mr. Dodson and Mrs. Ricker. 
The Deputy Commissioner: Are they here? 

Mr. Yeatman: Yes; and Mrs. Donaldson. 

The Deputy Commissioner: And have you any other 
witnesses ? 

Mr. Yeatman: And, Mr. Brown. 

The Deputy Commissioner: Mr. Brown; is he here? 

Mr. Yeatman: Yes, sir. 

The Deputy Commissioner: And have you any others? 
Mr. Yeatman: That is all. 

The Deputy Commissioner: Representing the respon¬ 
dent is Mr. Julian Reis. 

13 Xow, the witnesses on behalf of the respondent are 
Dr. Penhallow, I understand? 

Mr. Reis: Yes. 

The Deputy Commissioner: He is to be here? 

Mr. Reis: He was subpoenaed. I think he will be here. 
I have not seen him yet. 

The Deputy Commissioner: Mr. Julian Gabler? 

Mr. Reis: He is here. 

The Deputy Commissioner: Are the ladies going to re¬ 
main outside? 

Mr. Yeatman: Yes. 

The Deputy Commissioner: All right, I will ask Mr. 
Donaldson— 

Mr. Yeatman: (interposing) He is hard of hearing. 
The Deputy Commissioner: I will ask Dr. Sorrell, Mr. 
Dodson, Mr. Brown, Mr. Gabler and Mrs. Ricker and Mrs. 
Donaldson and the claimant to be sworn at this time. 

(The claimant and the witnesses last above named were 
thereupon duly sworn by the Deputy Commissioner) 
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The Deputy Commissioner: Do you want the witnesses 
excluded ? 

Mr. Reis: If you please. 

The Deputy Commissioner: All right. The claimant 
may remain. 

Who is representing the employer, anyone ? 

14 Mr. Reis: Mr. Gabler is here but only as a wit¬ 
ness. 

The Deputy Commissioner: Is Dr. Sorrell here? 

Dr. Sorrell: Yes. 

The Deputy Commissioner: You may remain. 

Now, I want to say to the witnesses that you have been 
sworn; please do not discuss this case among yourselves 
or with anyone else during this hearing except it be your 
attorney. 

(The witnesses thereupon retired from the hearing room 
to await the call of the Deputy Commissioner.) 

The Deputy Commissioner: Mr. Reis, do you admit that 
the Maxwell Furniture Company, the employer in this case, 
was subject to the provisions of the District of Columbia 
Workmen's Compensation Act at the time of the alleged 
injury? 

Mr. Reis: Yes, sir. 

The Deputy Commissioner: And do you admit, also, Mr. 
Reis that Richard E. Donaldson, was in the employ of and 
rendering services for the Maxwell Furniture Company 
on the 16th day of November, 1931? 

Mr. Reis: Yes, sir. 

The Deputy Commissioner: Now, gentlemen, how about 
the wages ? 

The employer's report shows $32.50 a week, working six 
days. 

Is that correct ? Will that be admitted, gentlemen ? 

Mr. Reis: Yes. 

15 Mr. Yeatman: Yes. 

The Deputy Commissioner: Who sent the claim¬ 
ant to the doctor? 

Mr. Yeatman: I may state this: That Dr. Sorrell is the 
doctor who treated Mr. Donaldson in 1927. 

The Deputy Commissioner: I am talking about this in¬ 
jury you are talking about evidence. 
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Mr. Yeatman: The only treatment he has had and the 
only examination to my knowledge has been by Dr. Pen- 
hallow. 

The Deputy Commissioner: Who sent him to Dr. Pen- 
hallow? 

It says here: ‘‘Did you request your employer to pro¬ 
vide medical attendance", and the claimant says in re¬ 
sponse to that “Yes" and then there is the question: 

“Has he done so."’ and then the name of the attending 
physician is asked and it is stated to be “Dr. Penhallow". 

Now, what I want to know is who sent him to Dr. Pen¬ 
hallow. 

Mr. Reis: I don't know. 

The Deputy Commissioner: And the employer’s report 
indicates that the claimant was sent to the insurance clinic 
on the lOtli dav of December. 

Mr. Reis: I would rather leave that point open and take 
testimony on it. 

The Deputy Commissioner: All right. 

Dr. Penhallow is coming, is lie? 

Mr. Reis: 1 requested that he be subpoenaed. 

16 The Deputy Commissioner: What period of dis¬ 
ability is alleged, Mr. Yeatman? 

Mr. Yeatman: From the date of the injury until his dis¬ 
charge from the employment of the Maxwell Furniture 
Company. 

The Deputy Commissioner: Until he was discharged? 

Mr. Yeatman: Yes, until he was discharged. 

The Deputy Commissioner: Did he work after the date 
of the injury ? 

Mr. Yeatman: He went to work and during the period 
that he continued to work he was unable to properly per¬ 
form his duties. 

The Deputy Commissioner: Did he get his usual wages? 

Mr. Yeatman: Yes. 

The Deputy Commissioner: When was he discharged? 

Mr. Yeatman: December the 26th, 1931. 

The Deputy Commissioner: Then, has he had an opera¬ 
tion ? 

Mr. Yeatman: No. 

The Deputy Commissioner: Is he claiming disability to 
date? 
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Mr. Yeatman: Yes. 

The Deputy Commissioner: This claim, then, would be 
from December the 26th? 

Mr. Yeatman: Yes. 

The Deputy Commissioner: Now, Mr. Reis, what 
17 is your denial in the case? 

Mr. Reis: In the first place, we deny that the 
claimant sustained his injury on or about the date set forth 
in the claim, which, I believe is November the 6th. 

Mr. Yeatman: That is correct. 

Mr. Reis: We deny the period of disability claimed. 

The Deputy Commissioner: Y’ou mean you deny dis¬ 
ability from December 26th to date? 

Mr. Reis: Yes, sir, and we also claim that the claimant 
is suffering from a pre-existing injury. 

The Deputy Commissioner: That will come out in the 
questioning of the claimant as to the injury, then. 

Mr. Reis: Yes. 


The Deputy Commissioner: All right. 

Now, Mr. Y'eatman, you may proceed with your witnesses 
and remember that we are not bound by the common or 
statutory rules of evidence. This is merely a fact-finding 
body. 

Mr. Yeatman: All right. I’ll call the claimant. 


Thereupon Richard E. Donaldson, the claimant herein, 
was called as a witness for and on his own behalf, and 
having been previously duly sworn by the Deputy Com¬ 
missioner, as is above indicated, assumed the witness stand 
and, upon examination, testified as follows: 


18 Examination in Chief 


By the Deputy Commissioner: 

Q. State your full name? A. Richard Earnest Donald¬ 
son. 

Q. You are the claimant in this case? A. Yes, sir. 

Q. What is your address? A. 3123 Warder St., N. W. 
The Deputy Commissioner: All right, Mr. Yeatman. 

Direct Examination 
By Mr. Yeatman: 

Q. Where were you employed on October 25, 1927? A. 
I was— 


14 


NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


The Deputy Commissioner: (interposing) That is ad¬ 
mitted. 

Mr. Yeatman: This is 1927 that I am talking about. 

The Deputy Commissioner: Well, that was more than 
a year before the date of the injury. What has that got 
to do with it? 

Mr. Yeatman: Well, now, they claim a pre-existing in¬ 
jury. We want to show that there was and we want to let 
the doctor come here and we want to get him in here— 

'Mr. Reis: (interposing) You can put the doctor on 
first if vou want to. 

Mr. Yeatman: I think it would be better. 

19 The Deputy Commissioner: Go ahead with the 
statement so that the doctor will have the benefit of 
the history. 

By Mr. Yeatman: 

Q. Where were you employed on October 25, 1927 ? A. 
The Maxwell Furniture Company, 1510 Eckington Place, 
N. E., at the warehouse. 

Q. Did anything unusual occur to you on that date, Oc¬ 
tober 25, 1927? A. Whv, ves. 

Q. What was it? A. I started to suffer misery in my 
right side. I did not know what was the trouble 'with me. 
I went to see Dr. Sorrell and first he said “You are good 
for an operation: you have an appendix.” and I said “You 
will know”. 

! So he said: “You wait a minute; take your clothes off”, 
and I took my clothes off and he examined me and then he 
said “You are ruptured”. 

By the Deputy Commissioner: 

Q. Which side was that on? A. Right on here (indi¬ 
cating). 

The Deputy Commissioner: The claimant is indicating 
the right inguinal region. 

Q. A right inguinal hernia? A. Yes. 

1 Mr. Yeatman: Speak up so the Commissioner can hear 
you. 

The Deputy Commissioner: I can hear him all 
right. 


20 
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The Witness: He recommended me right away to go to 
Gibson and get a truss. I have a bill of that. On the 26th, 
when 1 asked the foreman to let me off and go get the truss; 
he also let me off the previous day to see Dr. Sorrell. 

By Mr. Yeatxnan: 

Q. Did you continue to work after that? A. I continued 
to work right on after that, kept on working. 

Q. At the Maxwell Furniture Company? A. At the 
Maxwell Furniture Company, yes, and I have been em¬ 
ployed there continuous ever since. 

Q. Where you still employed there on November 6, 1931? 
A. Yes. 

Q. Did any thing unusual happen on that date ? A. Well, 
I had a similar feeling, on my left side on that date. 

Q. What were vou doing? A. I was uncrating a heavv 
set of furniture, a heavy dresser and a vanity. 

Q. What was your position up there? A. My position 
was a finisher. 

Q. Bv that vou mean vou were a furniture finisher? A. 

A furniture finisher. I was not supposed to lift any- 
21 thing heavy at all. 

Q. How was it that you came to lift this heavy 
furniture? A. 1 asked for help several times, and it was 
not furnished to me. There was no other way for me to 
get it done only go ahead and lift it myself, and do it, and 
l had to carry it at least sixty feet back in the shop. 

The Deputy Commissioner: What did he say he was lift¬ 
ing? 

Mr. Yeatman: A dresser and a vanity. 

The Deputy Commissioner: All right. 

By Mr. Yeatman: 

Q. Why did you lift this? A. Because I could not get 
any help to help me. 

Q. Were you going to work on this particular furniture? 
A. No one else was there. 

Q. Were you going to work on this particular piece of 

furniture? A. They had asked me to get it out and get it 

readv for delivcrv the next day. 

* • » 

Q. By “getting ready” what do you mean? A. Uncrat¬ 
ing it, taking it out, carrying it in the shop, and going it 
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over to see if there were any bruises or scratches, or any¬ 
thing like that on it. 

Q. Well, you say you felt pain on that side that day? 
A. On the left side. 

Q. What did you do when you felt that pain? A. 

22 I asked for a doctor of the Insurance Clinic, and for 
the address there, supposing that I had to go there 

to see about it. He always advised me to go up there. 

' Q. Did he give you the address at this time ? A. He gave 
nie the address and also let me off that day early in the 
afternoon, to go up there and see the Insurance Clinic doc¬ 
tor. 

Q. And did you go up ? A. I went up and I was exam¬ 
ined—I don't know whether it was a doctor or an interne 
there now, but he examined me and he said that I had a 
rupture. 

Mr. Reis: Is that the same day as when he lifted the 
dresser? I have not that clear? 

By Mr. Yeatman: 

Q. When did you go to the Insurance Clinic? Was it the 
same day that you lifted the dresser? A. No, I think it was 
on the 8th or 9th of November. 

Q. That is two or three days later? A. I am not quite 
positive. 

Q. Did you work full time on the day that this accident 
occurred? A. I finished practically my day’s work; I was 
rushing this work so as to have it ready for morning de¬ 
livery. 

Q. What time did you usually quit? A. Half past 

23 five. 

Q. What time did this happen? A. Between four 
and half past five, or five o’clock, rather; it came on grad- 
uallv. I did not figure exactlv what it was until I came 
to realize it and doctor talked about the other side—and I 
came to the conclusion right then and there that that is 
what happened to me; I was ruptured on the other side. 

Q. How long had the pain continued? A. Well, until 
practically, until I went to bed that night. 

1 Mr. Reis: Is this supposed to be on the day of the in¬ 
jury? I don’t know whether he is talking about the 8th, 
9th or the 6th. 
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The Deputy Commissioner: He is talking about the 
time he lifted— 


By Mr. Yeatman: 


Q. (interposing) On November 6th, after you left work, 
did you go home'/ A. I went straight home. 

Q. Were you in pain at that time f A. I was in pain. I 
was in misery at that time until I sat down in my car it was 
eased a little; when I got home again and I walked around, 
up the steps, it came back on me again. 

Q. Then, what did you do? A. I just simply sat down 
and kept quiet. 

Q. Did you go to work the next morning? A. I went to 
work the next morning. 

24 Q. Did you have any pains then/ A. I had pain 
when ever 1 moved or bent over to a certain extent; 
not all the time straight through, but according to the 
position I was in. 

Q. When you got to work did you find that this pain in¬ 
terfered with your work/ A. Yes. 

Q. In doing your work, are you required to move about, 
or did you sit on a chair at a table, or what was the nature 
of your work/ A. I was required to move about all the 
time. 


Q. Were you on your feet much/ A. All day long from 
eight in the morning, five to five thirty; I had brought an 
old rocker into the shop to rest up on and that eased up on 
me somewhat. 

Q. Has that been going on right along? Has that pain 
which you complained of suffering bothered you, or does 
it still exist/ A. It depends on what I am doing. If I 
bend over or anything the pain conies back on me. 

Q. This pain we are speaking of, which side is that pain 
on Z A. On the left side. 

( t >. How long did you remain in the employment of the 
Maxwell Furniture Company after this happened, 
that is after November the 6th/ A. November the 
6th to December 26, 1931. 

Q. Were von discharged/ A. I was discharged and 
aid off. 

Q. Was there any reason assigned for your discharge? 
\. I could not account for any reason; they kept a man on 
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there that had not been there as many weeks as I had been 
there years. 

Q. l)id they furnish you with a helper after the accident, 
after November the 6th? A. Only off and on; the man they 
hired there around the first part of November was doing 
service work, pretty much all outside. 

Q. Were you able to do your work without a helper? A. 
No, no. 

Q. Were you able to do part of it? A. Part of it. 

The Deputy Commissioner: May 1 ask you this: You 
are trying to show the man is entitled to compensation for 
partial disability or for disability from the date of the in¬ 
jury, or what are you trying to show? 

Mr. Yeatman: He went back to work— 

'The Deputy Commissioner: (interposing) He went back 
to work and he worked until December the 26th and was 
discharged. 

Mr. Yeatman: We are trying to show that he was 
26 unable to work. He went down there— 

The Deputy Commissioner: (interposing) You 
are not trying to prove he did not receive full wages ? You 
admit he received full wages? 

Mr. Yeatman: He was let out, and we have all the reason 
in the world to believe that the reason why was because he 
was not able to do the work he was engaged to do prior 
to the happening of the event. 

The Deputy Commissioner: Is there any medical evi¬ 
dence ? 

Mr. Yeatman: Only Dr. Penhallow. He is the only man 
that examined him. 

The Deputy Commissioner: It will have to be done by 
medical evidence. You can go ahead if you wish. 

Cross Examination 
By Mr. Reis: 

Q. How old are you, Mr. Donaldson? A. Fifty-nine 
years. 

i Q. When did you first get the hernia on your right side? 
A. October 25, 1927. 

Q. How do you remember the date so well? A. I have 
the receipt here for the next day when I bought the truss, 
and I got hurt the day previous. 
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Q. Have you been wearing a truss since then ? A. I 
have been wearing a truss on the right side. 

Q. All the time? A. All the time. 

27 You did not have a hernia before that? A. 1 
never had a hernia before. 

Q. Did you have a hernia before 1927? A. No, sir. 

Q. Was that just on the right side? A. Just on the 
right side. 

Q. Now, what time of day was it when you were lifting 
this vanity table and dresser? A. The last time? 

Q. What time was it, on November 6th? A. Oh, between 
four and five o’clock. 

Q. Between four and five o’clock? A. Y’es. 

Q. It is your opinion, is it, that you hurt yourself while 
you were carrying them ? A. My absolute opinion and my 
knowledge also. 

Q. You were carrying the table and the dresser? A. I 
was taking the dresser out of the crate. 

Q. Taking the dresser out of the crate ? A. Yes, sir. 

Q. What were you doing with the table? A. The table? 

Q. l"es. A. I was down underneath taking the 

28 cross piece out, and helping to lift that out of the 
crate also. 

Q. Which one do you think hurt you ? A. The dresser, 
1 think. I lifted it across my knees [like this]; you had 
to be careful in taking it out so as not to scratch the sur¬ 
face up and f had it across my knees and 1 set it on the 
floor [this way (indicating)]. 

Q. Did the table have anything to do with it at all ? A. It 
was previous to the table. 

Q. You hurt yourself with the dresser? A. It all came 
on me right practically at one time: it was a heavy chest; 
that is the heaviest furniture they handled, and the dresser 
together, both are heavy pieces and hard to lift. 

Q. Which one were you lifting when you hurt yourself? 
A. T might say both of them. 

Q. Both of them? A. 1 thought I was taking the dresser 
out and when I went and uncrated the chest again it hurt 
me. 

Q. Did you drop either one while you were lifting it? 
A. Xo, I did not drop either one. 

Q. Did you slip while you were lifting them? A. When 
what ? 
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Q. Did you slip or did you fall down? A. Xo, I did not 
slip or fall down. 

Q. What time did you feel the pain? A. Well, 

29 about the same—while I was lifting the furniture: 
tliev came there together but I felt the one on the 

left, that was the worst: it felt bad. 

Q. And it came on you gradually? A. It came on grad¬ 
ually. 

Q. I see. Do you remember what time it started, what 
time in the afternoon you felt the pain? A. What time 
what started? 

Q. The pain. A. As I said, about the time I commenced 
on the dresser and went to the chest, the misery was 
pretty bad. 

1 Q. Where did it hurt you ? A. In the pit of my stomach. 
Q. The pit of your stomach? A. Yes. 

1 Q. At the side or the center? A. Down on the side? 

Q. Which side ? A. Left side. 

Q. Did you get sick at your stomach? A. Xo, sir. 

( c ). You did not get sick at your stomach? A. Xo, sir. 
Q. You had to stop working? A. Xo, I kept right on 
working. 

30 Q. What time did you stop working that eve¬ 
ning? A. About half past five, my usual time. 

Q. Did vou sav anything to anyone about hurting vour- 
self? A. I told Mr. Gabler, or the foreman rather. 

Q. Who is the foreman? A. Mr. Gabler. 

Q. What did you tell him ? A. I told him I hurt myself. 
Q. When did you tell him that? A. The same day that 
I went out. I asked the address of the Insurance Clinic. 

Q. What did you say to him ? A. I told him that 1 was 
hurt, 1 hurt myself down below. 

■ Q. When did you go to the Clinic, the same day? A. Xo. 
1 Q. Two days later? A. Two days later, I think. 

1 Q. Did you have a doctor before you went to the Clinic? 
A. Sir. 

Q. Did any other doctor look at you except Dr. Pen- 
hallow? A. He examined me on Thursday, two davs after 
I was there. The first time the man that examined me 
first said “I want you to come back in a couple of days, 
couple of days later, to have the surgeon examine you." 

Q. Then, the only doctor that saw you was Dr. Penhal- 
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31 low and the other man at the Clinic? A. I do not 
know what he was. 

The Deputy Commissioner: lie was sent to the Clinic 
and one doctor examined him and told him to come back two 
davs later. 

By Mr. Reis: 

Q. Who sent you to the Clinic? A. I asked Mr. Gabler 
to let me go up there. 

Q. Where did you get the name from? A. From him. 

Q. From whom? A. Dr. Gabler.—I mean Mr. Gabler. 

Q. He gave you the name of the Clinic? A. He gave me 
the name of the Clinic and the address. 

Q. How long did this pain last that you had on Novem¬ 
ber the 6th ? A. Well, that depends— 

The Deputy Commissioner: (interposing) No, no. Just 
answer his question. 

The Witness: That depends. The condition I was in, if T 
was doing heavy work it would hurt me then and there and 
if I eased up a bit it would stop. 

By Mr. Reis: 

Q. 1 do not think you understand me: How long did 
the pain last you on November 6th? A. Until 1 

32 went out and got in the car, and I sat down: it eased 
up, and when 1 got home and went in the house. It 

came again. 

Q. How long did the first pain last? A. I would say an 
hour anyway. 

Q. About an hour? A. Until I got in my car and sat 
down. 

Q. Did vou notice anv swelling down there? A. Sir. 

Q. Did you notice any swelling down there? A. At night, 
when I undressed— 

Q. (interposing) When did you first notice it? A. I 
first noticed it when I went to bed that night. I felt down 
there a lump and I figured right away what was the matter 
with me, because I had the same trouble on the right side. 

Q. When did you get laid off down at Maxwell Furniture 
Company? A. What is that? 

Q. When were you laid off by the Maxwell Furniture 
Company? A. The 26th of December. 
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Q. Why? A. I don't know. I suppose because I filed 
an application for benefit. 

Q. Did you know that they were going out of busi- 

33 ness? A. Yes. I knew that thev were going out of 
business. 

Q. You knew that ? A. Yes. 

Q. Have they gone out of business? A. I do not know, 
only what is in the newspapers. 

Q. Don't you know whether they are in business now or 
not? A. Xo. 

Q. Did you ever have words about making a claim for 
compensation? A. Any what ? 

Q. Any argument? A. Xo. 

Q. You did not? A. Xo, sir. 

Q. Did not you tell them or did not they tell you that they 
were laying you off because they were going out of busi¬ 
ness? A. They did not tell me that— 

Q. (interposing) Or did they tell you that they were 
laying you off because you had filed a claim for compensa¬ 
tion? A. Thev did not tell me that either. Bv rights, I 
should have had five more weeks work, because according 
to seniority T was entitled to it: a man was there not as 
many weeks as I was years. 

By the Deputy Commissioner: 

34 Q. What made vou think that thev had laid vou off 

because vou had filed a claim here? A. Thev had 
• « 

been acting kind of mean toward me the last few weeks 
there. 

Q. What is vour reason for saving that? A. What is 
my reason ? 


By Mr. Reis: 

Q. Who was acting mean? A. The foreman, .Mr. Gabler. 

Mr. Reis: Of course, Mr. Commissioner, 1 can show you 
that they were going out of business. As a matter of fact 
they have not engaged in any business since. 

The Deputy Commissioner: Well, he has not given any 
reason for thinking that. 

Mr. Yeatman: He said ho only suspected this. 

Mr. Reis: I want to show clearly that they did not do 
it on that account. 
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The Deputy Commissioner: I was trying to find out the 
source of his belief as to that. 

Mr. Reis: I think that is all. 

(The witness thereupon was excused and retired from 
the witness stand) 

Thereupon Dr. George R. Sorrell was called as a witness 
for and on behalf of the claimant, and having been 

35 previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and. 

upon examination, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. State vour full name and address. A. George R. Sor¬ 
rell. 

Q. What is your address. Doctor? A. 616 F St., S. W. 
Q. Are you a registered physician in the District of Co¬ 
lumbia? A. Yes, sir. 

Q. Of what school are you a graduate and in what year 
did you graduate? A. Old Columbia, November, 1S9S: 
George "Washington now. 

Q. What particular line of medicine or surgery do you 
follow, Doctor? A. General medicine. 

The Deputy Commissioner: Do you want to ask the 
doctor any questions? 

Mr. Reis: No, I think not. 

By Mr. Yeatman: 

(|h Doctor, did you have occasion— 

The Deputy Commissioner: (interposing) Is he 

36 your witness, Mr. Yeatman? 

Mr. Yeatman: Yes. 

The Demitv Commissioner: All right. 

* • W 

Direct Examination 
By Mr. Yeatman: 

Q. Doctor, did you have occasion to examine Mr. Donald¬ 
son on October 25, 1927? A. Yes, sir. 

Q. You could tell us what you did and found? A. Mr. 
Donaldson came to me in the evening of October 25. 1927, 
and claimed that he had a pain in the lower abdomen and 
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I thought it was an appendix, and on examination 1 found 
hg had an inguinal hernia, and I told him he was ruptured 
and suggested the curative treatment would be palliative 
treatment and that palliative treatment would be a truss 
and he should have it at once. 

! Q. And which side? A. The right side. He thought the 
pain was in the appendix. 

<}• Have you examined him since that time? A. Xo, that 

was the onlv time I saw Donaldson that vear. lie did not 
• • 

come back. 1 saw him the next year and asked him how 
he was and why lie did not come back and he said he had the 
truss ami : t helped hii. . 


37 By the Deputy Commissioner: 

Q. You advised him to get a truss? A. I advised him to 
get a truss immediately but I told him it would be purely 
palliative treatment and that surgical treatment would be 
the only permanent remedy. 

Q. Did you make an examination of the inguinal rings, 
Doctor? A. At that time? 

Q. Yes. A. Yes. 

Q. Both of them? A. Xo, only the right side where the 
pain was: there was some light bulging. On the left side 
I do not recall anything. I was looking for the appendix. 

Q. Did you get a history of the cause of it ? A. I would 
not recall that except that it was lifting or straining. Those 
are the most common causes, the most common. 


Bv Mr. Yeatman: 

< t >. Doctor, can we ask you this as a hypothetical ques¬ 
tion : If a person has a rupture on one side and no opera¬ 
tion is performed, and the person wears a truss, would that 
in any way lead to a rupture on the opposite side, or 
weaken the opposite side so that it would be easily rup¬ 
tured or cause a rupture on the opposite side in any way? 

A. I do not see anv wav it could. I would much 

• • 

38 prefer that a surgeon were asked the question. He 
is more familiar with that aspect of it than I am. 

1 Mr. Yeatman: I have no other questions. 


By the Deputy Commissioner: 

! Q. If a man is somewhat susceptible to hernia, is he 
more likely to get one? A. Yes, if the rings are enlarged 
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enough or the intestines pass through it is possible on 
both sides; I have not seen very many double hernias in 
mv life: niostlv on the right side. 

By Mr. Yeatman: 

Q. The fact that the person is susceptible to a hernia 
and the fact that he has one would not make him more sus¬ 
ceptible to one on the other side.' A. A man who has one 
would make him more careful to how he was lifting things, 
trying to prevent another one. A truss only holds it back. 

Q. I am speaking of the opposite side. A. Of the op¬ 
posite side? 

Q. That would make him more susceptible to hernia ? A. 
1 would not answer that; 1 would rather that the answer 
come from a surgical man. 

(The witness thereupon was excused and retired from 
the witness stand) 

•19 Thereupon Mrs. E. K. Donaldson was called as a 

witness for and on behalf of the claimant, and having- 
been previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, upon 
examination, testified as follows; 

Direct Examination 
By Mr. Yeatman: 

Q. Mrs. Donaldson, let me have your full name. A. Mrs. 
E. H. Donaldson. 

Q. "What is your address? A. 3123 Warder St. 

Q. Mrs. Donaldson, you are the wife of Mr. Richard E. 
Donaldson? A. Yes. 

Q. On the morning of November 6, 1931, did you see Mr. 
Donaldson at his home, before he went to work? A. I cer¬ 
tainly did. 

Q. How did he appear, was he well, sick, or otherwise? 
A. Just as well as I am. 

Q. Did you have any knowledge as to any— 

Mr. Reis: (interposing) I do not think that answer is 
responsive. 

By the Deputy Commissioner: 

Q. As far as you observed, was he well? A. Yes, 
40 he was well. 
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By Mr. Yeatman: 

Q. Prior to that time, was he an active man or an in¬ 
active man? A. He was active. 

Q. Did he have an injury that you knew of that he had 
suffered sometime prior to November 6th? A. No, only 
that first rupture he had. 

Q. On which side was that? Have you any personal 
knowledge of this ? A. Sure I have. 

Q. Which side was it on ? A. It is the right side, I think. 
I am not sure about that. 

Q. I am speaking of the rupture which he suffered in 
1927. A. Yes. 

Q. Xow, do you know, Mrs. Donaldson, which side that 
is on? A. It is the right side, is it? 

Q. I am asking you. 

By the Deputy Commissioner: 

Q. Just tell us the best you know. A. Yes. 

By Mr. Yeatman: 

41 Q. To the best of your knowledge, it was the 

right side ? A. Yes. 

'Q. Did that seem to incapacitate him in any way? Was 
he still active, nevertheless ? A. Yes, he was. 

! Q. Did he go to work that morning? A. Yes; he is 
working even* morning. 

1 The Deputy Commissioner: What morning do you mean? 

Mr. Yeatman: November the 6th. 

By the Deputy Commissioner: 

Q. November the 6th he went to work? A. Yes; he 
works every morning, so I know he went to work that 
morning. 

Q. When he came home from work that evening, did you 
notice anv change in him ? A. Yes, I certainlv did notice 
a change in him, and he told me about him hurting himself. 

Q. Well, did he complain of any pain? A. Well, some 

kind of dull pain; he said he had pain there and he could 

not hardlv move. 

•» 

Q. Where did he complain of this pain ? Which part of 
his body? A. Down where he was ruptured. 

Q. Where was that? A. Where he had done the lifting 
that dav; he said that had lifted— 

w ~ 
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42 Q. (interposing) Which part of the body ? 

The Deputy Commissioner: She said that she 
did not know where he was ruptured on the 6tli of Novem¬ 
ber. You will get all that from the other witnesses. 

By the Deputy Commissioner: 

Q. That is what you said ? A. Yes. 

By Mr. Yeatman: 

Q. Has he continued to be in pain from that time, that 
you know of? A. Well, oft' and on: he has complained 
right along. 

Mr. Yeatman: I think that is all. 

Mr. Reis: I have no questions. 

Examination in Chief 

By the Deputy Commissioner: 

Q. You said he had pain where he was ruptured. Do you 
mean the other side or the pain side? A. No, this other 
side where he hurt himself. 

Q. He said that he had hurt himself on the other side? 
A. Yes. 

Q. Had you ever heard him complain of pain on that 
side? A. Not until he came home that evening and 

43 told me about it. 

Q. This is the first time that he told you about it ? 

A. Yes. 

Q. The first time? A. Yes. 

By Mr. Reis: 

Q. What date was that? A. The 6th of November. 

Q. What day of the week was that ? A. It was the last 
part of the week, I know; Friday, I think. 

Mr. Yeatman: I think that is correct. 

By Mr. Reis: 

Q. It was on Friday ? A. Yes. 

Mr. Reis: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 
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Thereupon Mrs. J. E. Ricker was called as a witness for 
and on behalf of the claimant, and, having been previously 
duly sworn by the Deputy Commissioner, as is above indi¬ 
cated, assumed the witness stand whereupon the follow¬ 
ing occurred: 

The Deputy Commissioner: Who is Mrs. Ricker? 

Mr. Yeatman: She is Mr. Donaldson's daughter. 
44 The Deputy Commissioner: And what will she 
testifv to? 


Mr. Yeatman: She will testify to the same thing— 

Mr. Reis: (interposing) I do not think it will be neces¬ 
sary to put her on. 

The Deputy Commissioner: What will she testify to? 

Mr. Yeatman: Just that she saw her father before he 
went to work and he seemed to be well and came home 
with a pain; the same as Mrs. Donaldson. 


Examination in Chief 


By the Deputy Commissioner: 

Q. Are you Mrs. J. E. Ricker? A. Yes. 

Q. What is your address? A. 3123 Hamilton St., North 
West. 

The Deputy Commissioner: All right, Mr. Yeatman. 
Direct Examination 


By Mr. Yeatman: 

Q. Mrs. Ricker, did you on November 6th, see your father 
in the morning before he went to work ? A. Yes, I did. 

Q. How did he appear to be physically ? Was he well or 
sick? A. No; he was well. 

Q. Do you happen to know whether or not prior to 
45 that occasion he had a rupture either on his right 
side or his left side? A. No, not that I know of. 

Q. Were you living in the home there ? A. Yes. 

Q. You say you do not know whether your father had a 
rupture prior to November 6, 1931? A. No—1931 ? 

Q. Yes. A. No, I do not. 

Q. Did you see your father when he came home from 
work that evening? A. Yes, I saw him when he came 
home; I was right there in the house. 

Q. Do you remember how he appeared when he came 
home ? A. Like he was downhearted and depressed. 
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Q. Did he complain of any pain/ A. Well, not to me, 
he did not; you see—and, of course, I go out but I saw him 
when he came home. 

Q. Did you hear him complain to anyone else about it/ 
A. Yes, to my mother. 

Q. I am speaking of this on the 6th of November; that is 
when he came home from work/ A. No. 

Q. You did not hear him complain at that time/ 

46 A. No. 

Mr. Yeatman: That will be all. 

Mr. Reis: I do not want to ask her any questions. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Do you want the other wit¬ 
ness Z 

Mr. Yeatman: There is Mr. Dodson. 

The Deputy Commissioner: All right, if you want to 
call him. 

Thereupon Wallace Dcdson was called as a witness for 
and on behalf of the claimant, and having been previously 
duly sworn by the Deputy Commissioner, as is above indi¬ 
cated, assumed the witness stand, and, upon examination, 
testified as follows: 

Direct Examination 

By Mr. Yeatman: 

Q. Give us your full name and address. A. Wallace 
Dodson, 1246 U St., South East. 

Q. Mr. Dodson, were you employed on or about Novem¬ 
ber 6, 1931Z A. Yes. 

Q. Where were you employed/ A. I was employed in 
the Maxwell Furniture Company. 

47 Q. How long prior to that time were you em¬ 
ployed by the Maxwell Furniture Company/ A. I 

was employed there from 1926. 

Q. In the course of your employment, did you see Mr. 
Donaldson, Richard E. Donaldson, at work there/ A. 
Quite often, yes. 

Q. Do you know what his duties were / A. Yes. 

Q. What were his duties there Z A. He was a re-finisher. 
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Q. Did you know what his duties required of him; that 
is in the wav of activitv? A. Well, not exactly: I do not 
know. 

1 Q. What I want to know is: Do you know whether or 
not he worked at a bench and sat on a chair or was obliged 
to walk around, or whether he had any lifting or moving of 
furniture, and things like that? A. Yes, he did quite a 
bit of lifting, and he did stand working at a bench. 

Q. Standing? A. Yes. 

Q. Do you know whether or not he had a helper? A. 
Well, sometimes he did and again sometimes he did not. 

Q. Did you see him on the evening of November 6, 1931? 
A. That I cannot say. 

4S Q. Did you see him at any time shortly after 

that? A. Well, I was back and forth in the place 


there. 

Q. Did he ever complain to you of having hurt himself 
there at the place on or around November 6th? A. Well, 
not exactly. Tim only ti e that lie told no about it—I do 
not know the exact date, but as far as I know anything 
about him hurting himself it is just what he told me after 
it was all done. 

Q. That was after November 6th? A. Yes, after it was 
all over. 

Q. Had he ever complained to you prior to November 
6th of any pain or injury? A. Well, no; not to my knowl¬ 
edge, as far as November 6th is concerned; I can not just 
recall it. 


Examination in Chief 


By the Deputy Commissioner: 

i Q. But just what did lie tell you the first time, about 
an injury ? What did he tell you or what did he say to you 
about it? A. He only told me that he had ruptured him¬ 
self. i 

Q. That he had ruptured himself? A. Yes. 

Q. Did he tell yon on v.hich side ? A. No. 

Q. Did he tell you what he was doing when he 
49 hurt himself ? A. No. 

Q. Did he tell you that lie had ruptured himself 
on that job, working there? A. Yes, that is what he did. 
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Q. What was he doing? Did he tell you what he was 
doing? A. No, he did not. 

Cross Examination 
By Mr. Reis: 

Q. How were you employed there ? A. I am a chauffeur. 
Q. Truck driver? A. Yes, truck driver. 

Q. Do you remember what date Mr. Donaldson spoke 
about this? A. No, I do not. 

Q. Was it before the first of January, 1932, or after? 
A. I would not like to say; I really don’t know. 

Q. Might it have been six months ago? A. Well, I guess 
around close to that time. 

Q. Six months ago? A. Yes. 

Q. Could you say definitely it was between five and six 
months ago? A. No. 

50 Q. You would not say definitely. A. No, because 
I was in and out all the time. 

Q. Would you say more than three months ago? A. I 
would say that, yes. 

Q. More than three months ago? A. Yes. 

Redirect Examination 
By Mr. Yeatman: 

Q. Would you say how much more than three months? 
A. No. ' ' 

Q. Would you say it might be a little bit less than 
three months ago ? A. No. 

Q. Do you know when it was ? A. No, I do not. 

Examination in Chief (Resumed) 

Q. Was it before the first of November? Would you 
know that? A. That I will not say. 

Q. You would not know whether it was before the first 
or after the first? A. No; I do not, because I did not pay 
that strict attention to what he was telling me. 

51 The Deputy Commissioner: Can we excuse the 
witness ? 

Mr. Reis: Yes, as far as I am concerned. 

The Deputy Commissioner: You can go. 
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(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Veatman: We will not want to use Mr. Brown. 

The Deputy Commissioner: Is that your case? 

Mr. Yeatman: That is all. 

The Deputy Commissioner: All right, Mr. Reis. 

Thereupon Dr. Dunlap P. Penhallow was called as a 
witness for and on behalf of the respondent, and having 
been previously duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified 
as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. You are Dr. Dunlap P. Penhallow? A. Yes, sir. 

The Deputy Commissioner: Do you want to qualify the 
doctor? 

We will admit him as a surgeon and a practitioner in 
the District of Columbia. 

Do you want to qualify him further? 
oi Mr. Yeatman: No: that is all right. 

Direct Examination 
By Mr. Reis: 

Q. Dr. Penhallow, did you have occasion to examine the 
claimant in this case, Richard E. Donaldson ? A. I did. 

Q. Will you give us the date of your examination and 
tell us what you found, j)lease? A. I saw him myself on 
November 10th, for the first time, At that time he reported 
into the Clinic and stated that at that time, at about 4 o’clock 
Friday, November 6, 1931, while lifting a heavy dresser at 
the warehouse, 1510 Eckington Place, North East, he 
strained his left inguinal region. At this time he had a dull 
feeling in the inguinal region which he described as “some¬ 
thing like a stomach ache”. There was no nausea. That 
night he noticed a lump in the left inguinal region but had 
never noticed one there before. 

He stated that he had a hernia on the right side, which 
he has had for four years. 
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Q. In other words, you found a left indirect inguinal 
hernia? A. Yes. 

Q. And a history of the pre-existing right hernia? A. 
Yes. 

Q. Will you tell us what you mean by an indirect 
53 hernia? A. We classify inguinal hernias usually 
by two main classifications; one we call a direct 
and one we call an indirect. It is simply an anatomical dis¬ 
tinction; there is an artery that runs across there called 
the deep upper gastric artery and, dependent where the 
hernia is, whether above or below we call it direct or in¬ 
direct. Those hernias above we call direct, and those below 
indirect. 


Q. And this one came below? A. Yes, below. 

Q. Was the swelling marked when you saw it? A. It 
was about the size of a pullet’s egg, as I describe it here. 

Q. Can you tell anything about the age of a hernia by 
the amount of swelling present? A. No, except the larger 
the hernia the older it is apt to be. 

Q. From your examination, how old would you think 
the hernia was in this case, speaking of the one on the 
left side? A. Well, that is hard to say; I should say it was 
comparatively recent; I mean to say because it was not 
very big, only just a small hernia. 

Q. You could not tell, definitely, from your examination 
whether it was two or three days old or two or three 
months old? A. No. 


54 Q. Did you take the history in this case? A. I 
took part of it. 

Q. You took part of it? A. Yes. 

Q. I would like to have the record show whether you 
took or whether it was previously given? A. No, Williams 
got the first part of the history. 


By the Deputy Commissioner: 


Q. Who is Williams ? A. He is a man I have at the 
Clinic. 

Q. A house doctor? A. Yes; he is the man that the 
claimant referred to as having seen the first day, I sup¬ 
pose ; two days later I saw him. 

Q. Yes. A. The history was taken, and there is a note 
of the history he got; While lifting a heavy dresser at the 
warehouse he strained his left inguinal region. 
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By Mr. Reis: 

Q. Did you discuss that with him? A. I discussed that 
with him again, because in my own notes here I have a 
memorandum that he had this dull pain or stomach ache; 
no nausea, and that night he noticed a lump in the left in¬ 
guinal region but had never noticed one there before. 

Q. Did he say anything to you about an accident, 

55 slipping or falling? A. No; all I got was that he 
was lifting this heavy dresser or piece of furniture 

and he felt this pain in the left inguinal region. 

Q. There is no history of any type of accident? A. No. 

Q. What are the usual symptoms following a hernia? A. 
Well, that varies a good deal. In some instances there is 
immediate pain followed by nausea, sometimes vomiting; 
in other instances it may be just a feeling of discomfort 
at first, and they notice a lump later. 

Q. In some instances there is nausea, but that is not 
true in all instances ? A. No, not in all cases. 

Q. Is the patient usually obliged to discontinue work? 
A. Well, it is usually wiser if a person is not engaged in 
heavy work, because if they keep on with an ardous occu¬ 
pation that increases the inter abdominal pressure which, 
of course, this constant straining and lifting of heavy ob¬ 
jects will affect; it will simply tend to increase the size of 
the hernia and force it down further unless it is held up 
by some artificial means. 

Q. What did you recommend to the patient? A. I do 
not think I recommended anything to him personally. I do 
not believe I did. I was a little in doubt about mv 

56 recommendations there, but I did say in my report 
that this man is an elderlv man, fiftv-eight vears of 

age and does not look to me like a good surgical risk. It 
also seems to me that the hernia in the left inguinal region 
is rather a large hernia for such a recent condition, al¬ 
though it is possible that it was well pre-formed and may 
possibly have come through incidental to a strain which 
he alleges he had had. However, I said, I do not believe 
this man is a good surgical risk and I belive the best form 
of treatment in this case would be for this man to wear a 
double truss. With this truss I believe he could carry on 
with his work perfectly well. The truss which he is now 
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wearing, and that was on the tenth, the date of my exami¬ 
nation, is holding the right hernia satisfactorily. 

Q. Now, you say something there I think about this being 
well pre-formed. 

What do vou mean bv that, Doctor ? A. Most hernias do 
not occur immediately. I mean by that that we get the 
sac, a sac which is pre-formed. It is there through some 
accident or something and it then forces itself down 
through the ring; it is not a condition that exists or occurs 
by an immediate forcing down and formation of a hernia 
immediately. 

The sac itself has been probably formed a long time; 
Perhaps it is a congenital condition, but the actual 

57 occurrence itself is where the sac, through some ac¬ 
cident, gets started through the ring. 

Q. You do not mean exactly “an accidentA. A strain. 
I am referring to a strain as an accident. 

Q. How much strain would it take for the sac to pro¬ 
trude? A. That depends a good deal on the muscular 
power of the individual. Some will come down with very 
little straining: others will take considerable straining to 
force them through. 

1 felt that this man, fifty-eight years of age, T felt I was 
a little bit in doubt as to what would be the best form of 
treatment. I felt it was a case which one would not want 
to recommend an operation for, just blindly without going 
over him and giving him a careful physical check over 
and I thought, possibly, with a double truss he might hold 
both those hernias and carry on with his work by wearing 
a truss. 

Mr. Reis: I think that is all. 

Cross Examination 
By Mr. Ycatman: 

Q. Doctor, is it not a fact that these hernias weaken you 
often if you wear a truss? A. Well, you have a point of 
weakness there whether you wear a truss or not. All the 
truss does—it does not cure the hernia; it simply exerts 
pressure over the point through which the hernia pro¬ 
trudes and keeps it from coming out. That is the 

58 idea. 
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' Q. Now, when is the hernia most' apt to be felt by the 
patient, that is if a person has a hernia, and they move 
about, bending over, sitting down, and getting up and lift¬ 
ing things, when is it most apt to hurt them and weaken 
them? 

In other words, would it bother him as much when he 
\Vas sitting down as when standing up? A. Probably not, 
iio; because there would not be the muscular activity 
going on. 

Q. When he bends over, what happens to the hernia? 
A. Xot anything; nothing might happen. 

Q. Does it stay in place? A. You mean if he is wearing 
a truss ? 

Q. Yes. A. It would probably stay in place; the pres¬ 
sure on the truss would still keep it in place. 

Q. Would he be tit to lift anything of any weight at all 
(if course? A. That of course is a different story. When 
he lifts he is increasing his inter-abdominal pressure and 
tends to force a hernia down. 

Q. Doctor, you said that there was a bulge there about 
the size of a pullet’s egg. A. Yes. 

59 Q. Can you tell by the size of that how long a 
hernia had existed ? Can you tell at all or how close 
to being correct can you come ? A. It is a good deal of a 
guess. 

Q. It is possible for it to appear there eight or ten 
hours after the hernia develops? A. One might, yes; one 
could perfectly well do that. Most of those things are, 
Especially with the indirect type; there is a little pre¬ 
formed sac that mav be forced down. 

» 

1 Q. Well, how long could that indirect type exist? Could 
you tell? A. It is very difficult to tell from a physical ex¬ 
amination. 

Q. Then, it is true that you might find a bulge ten hours 
after the rupture, and then again not until three months 
after ? A. That is true. 

By the Deputy Commissioner: 

Q. Doctor, does not it depend on the size of the lesion 
and the extent of the breaking away of the ring, more than 
the length of time? A. Yes. 
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By Mr. Veatman: 

Q. It liiav be ten hours or it mav be three months or 
more? You could not tell? It is dependent on the con¬ 
struction of the muscles there. 

(50 Is that true? A. Well, I think three months prob¬ 
ably would be—-following an injury, you mean ? 

By the Deputy Commissioner: 

Q. You mean following an injury—that is what he 
asked. 

By Mr. Yeatman: 

Q. Yes. A. I think that would probably be a little long. 
If it came on as late as that it would probably—I doubt 
if it could have connected up with an injury three months 
later. 

Q. But, if you saw one that happened ten hours after— 
A. (interposing) It is more logical to believe it is a result 
of that injury. 

By the Deputy Commissioner: 

Q. The Claimant testified, I think, doctor, that he was 
working between four and four-thirty and he was lifting 
this and continued to work an hour in pain until he went 
in his automobile and sat down; he went home that night 
and, upon examination, he found a swelling that he had 
not observed before. 

Q. Is it or not your opinion that there is possibly an ag¬ 
gravation from this lifting? A. Well, the history certainly 
suggests that. 

The Deputy Commissioner: Are there any more ques¬ 
tions? 

By Mr. Reis: 

(il Q. Should not that be the same aggravation. Doc¬ 

tor, as an aggravation from straining at stool? A. 
Well, anything I might say—a person that has a hernia any¬ 
thing that increases the inter-abdominal pressure would 
contribute to that; if a person is constipated and has to 
strain a good deal, that has a tendency to aggravate it. 

Q. Any increase in the—A. (interposing) Any increase 
in the inter-abdominal pressure tends to force this down. 
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Mr. Reis: That is all. 

Mr. Yeatman: That is all. 

Examination in Chief (Resumed) 

By the Deputy Commissioner: 

Q. Was it extensive enough to cause disability from 
work/ A. I felt that if lie had a truss, that in view of 
the fact that he had gotten along so well with one on the 
right side, I felt if he had one holding both sides it would 
carry him on. 

Q. Did you recommend an operation? A. No, I did not 
in this case. 

Q. Was there some reason for not recommending it, 
other than just—A. (interposing) Xo, the reason I did 
not was, as I said, he was getting along a little bit; it 
62 did not look particularly good from a surgical stand¬ 
point. 

Q. Was it purely general? A. It was purely general. 
I thought it was one of those cases that if an operation 
was indicated or desired it would be one of those cases 
where one should go in rather gradually with a careful 
physical examination. 

Q. Your recommendation of a truss: Is that a palliative 
measure or a recommendation for a cure? A. Xo, I said 
that I believed the best form of treatment in this case 
would be a truss. 

'Of course, that was a tentative report. 

Mr. Yeatman: That is all. 

By the Deputy Commissioner: 

Q. Then, with the truss, you had said he could carry 
oil his work? A. I believe so; in view of the fact that he 
had been able to do so well with the truss on the other side. 

By Mr. Yeatman: 

Q. Do you think it would intefere with him in any way? 
A. The wearing of a truss? 

Q. Yes; if the man was obliged to lift heavy articles? A. 
If he was obliged to lift heavy articles—there is always the 
danger of the truss not holding the hernia. 

Q. Supposing that he was lifting something and it did 
slip. What would happen ? A. That opens up possibilities. 
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63 Anything might happen except the hernia may be 
reduced or ready; on the other hand it may be calm 

and irreducible type. 

By Mr. Yeatman: 

Q. What do they mean by “strangulation”? 

The Deputy Commissioner; I do not think we need to 
go into that. There is no question here on that. 

Mr. Yeatman: That is all. 

Mr. Reis: I have nothing further. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: You may call your next 
witness, Mr. Reis. 

Mr. Reis: I will call Mr. Gabler. 

64 Thereupon Julius T. Gabler was called as a wit¬ 
ness for and on behalf of the Respondent, and hav¬ 
ing been previously duly sworn by the Deputy Commis¬ 
sioner, as is above indicated, assumed the witness stand 
and, upon examination, testified as follows: 

Direct Examination 

By Mr. Reis: 

Q. Please state your full name. A. Julius T. Gabler. 

Q. And your address? A. 1349 Maryland Avenue, 
Northeast. 

Q. Mr. Gabler, are you employed at the present time? 
A. I am today, yes, sir. 

Q. Were you formerly employed by the Maxwell Furni¬ 
ture Company? A. Yes. 

Q. Up to what time? A. Up to last Saturday. 

Q. Last Saturday? A. Yes. 

Q. And what was your reason for severing your con¬ 
nection with them? A. They went out of business. 

Q. They went out of business? A. Yes. 

65 Q. Do you know whether or not Mr. Donaldson 
was not longer employed by them for the same rea¬ 
son ? A. That is the reason. 

Q. That is the reason why he is not employed by them? 
A. Yes. 
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Q. When you were with them, what was your position.' 
A. Shipping clerk. 

Q. Shipping clerk? A. Yes. 

Q. Were you working in the main branch of the store 
or the warehouse? A. The warehouse. 

'Q. Where was the warehouse located ? A. 1510 Ecking- 
ton Place, Northeast. Then they moved up to Seventh 
Street. 

Q. How long were you employed by the Maxwell Furni¬ 
ture Company? A. Twelve years here in Washington. 

Q. Did Mr. Donaldson work under you ? A. Yes, sir. 

1 Q. And how long did he work under you? A. Well, I 
disremember now. He worked twice for me. 

Q. Do you know anything about an injury he claims to 
have sustained on November 6th, 1931, while work- 

66 ing in the warehouse? A. 1931? 

Q. This last November 6th. A. It was his hand 
that he hurt then. 

Q. He hurt his hand then? A. I think it was a nail or 
something; a nail or something in his hand. 

Q. Do you know anything about him sustaining a hernia 
or rupture? A. At that time? 

Q. Yes. A. No. 

Q. Did he ever say anything to you about sustaining a 
hernia or rupture while working under you ? A. He did say 
that he had one: he never told me how it happened. 

Q. Do you remember when he told you that he had one ? 
A. I just cannot remember the date. 

' Q. Well, how long ago is it or has it been? I don’t want 
to suggest it to you. 

Has it been a year or more ago than that ? A. There was 
a time, 1 think, about two years ago that he asked to take 
half a day off to have a truss made. 

Q. Is it possible that it might have been about 

67 four years ago? A. That I cannot really sav; I 
really paid no attention to it at the time. 

Q. You know that he did go off once to get a truss for 
himself? A. In the afternoon, yes. 

1 Q. Dill he ever tell you anything about rupturing himself 
in 19:27 while working under you? A. Not that I remember. 

Q. Now, bringing us up to last November, did he say any¬ 
thing to you about sustaining a rupture on his left side while 
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lifting a heavy dresser or a vanitv table in the warehouse? 
A. No. He has told me he had a rupture of some kind but 
never told me how he did it. 

Q. Was he talking about the old rupture or the new one? 
A. I really don’t know. 

Q. When did he teli you? A. That was over in the old 
warehouse: I don't know the date. 

Q. When did you leave the old warehouse? A. In No¬ 
vember. 

Q. In November? A. Yes. 

Q. Do you remember the date ? A. I think somewhere in 
the neighborhood of the 14th or the loth. 

68 Q. The 14th or the 15th of November? A. Yes. 

Q. This last November? A. Yes. 

Q. Did he say anythin**- to you about having ruptured 
himself while working in the old warehouse lifting a dresser 
oi* a table? A. No, sir. 

Q. He did not? A. No, sir. 

Q. Did he ask you for the name and address of a Clinic 
that he might go to to be examined? A. Yes, sir; that was 
for his hand. 

Q. That was for his hand ? A. Yes. 

Q. Did he sav anvthimr to von about wanting to go there 
to be examined for a rupture? A. Not that I remember; 
no, sir. 

Q. You don't remember anything about it? A. No, sir. 
( t >. As far as you know, then, he did not sustain an injury 
in November, 19M1, that is in the nature of the rupture that 
we are inquiring here with relation to? That is this rup¬ 
ture? A. No. 

(>9 Q. He did not ? A. No. 

Mr. Reis: [ may say that this man had an injury 

to his hand and that was taken care of in the usual wav. 

* 

The Witness: I sent him to the Doctor. 

By Mr. Reis: 

Q. That was for the injury to the hand? A. Yes. 

Q. Did he ever report to you having sustained a rup¬ 
ture? A. No: lie made inquiry; he said he had a rupture. 
That is all that I remember. 

Q. When it occurred you don't know? A. No; I could 
not tell you offhand. 
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Q. What was the general condition of his health? A. 
Well, he never lost any time: there was sometimes there 
that he had a cold, or something: he was sick about a day 
or two. 

Q. Outside of that, he worked regularly even when he 
had other trouble? A. Very steadily. 

Mr. Reis: You may cross examine. 

Cross Examination 
By Mr. Yeatman: 

Q. You say the complaint of injury to his hand was made 
to you: how soon—you sent him to the Insurance Clinic for 
that ? A. Yes, sir. 

To Q. Do you remember when that was? A. No, I do 
not: it was in the early part of November. I think 
it was the early part of November. 

( c ). You do not know whether it was in the early part of 
November or not. do you? A. I am not sure; it may have 
been the latter part of October. It was in a week or two 
of that. 

O. Between the latter part of October and the early part 
of November? A. Yes. 

Q. Do you ever remember him coming to you and asking 
you for the address of the Insurance Clinic after that? A. 
I do not remember that: l do not recollect it. no. 

He asked me at the time he hurt his hand what the ad¬ 
dress was for the Clinic and I told him. He held it off until 
the next day to go up. 

'Q. And vou do not know whether he came to vou after 
that or not. after that day? A. No. I do not. 

C>. Did lu* ever complain of having pain of any kind 
other than this hand injury? A. Time and again he said 
that lie had pains in his head and in his stomach. 

Q. That is after the first part of November? A. Oh, no; 
this was sometime. 

71 Q. I am speaking of after the first of November. 
A. No. 

Q. Did he ever complain after that? A. No, not to my 
knowledge. 

Q. Do you know when he left the employment of the 
Maxwell Furniture Company? A. Yes—do I know when 
he left them ? 
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Q. Yes. A. I do not know the date; I imagine about, I 
think it was after Christmas, or the week before Christmas. 

Q. It was not last week when you left? A. Xo, no. It 
was before I left there. 

Mr. Yeatman: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: The records show that Mr. 
Donaldson was sent to the Insurance Clinic on or about the 
10th of November and there is some indication that he was 
sent about the 8th, from his testimony. 

Let me ask Mr. (odder this: 

Do you know what he was sent to the Clinic for? 

Mr. Oabler: I think that was about the hand. 

The Deputy Commissioner: As far as you know it was? 

Mr. Oabler: Yes. 

72 The Deputy Commissioner: I would like the 
Claimant to come back on the stand. 

Thereupon Richard E. Donaldson the Claimant herein, 
was recalled as a witness by the Deputy Commissioner and, 
upon resuming the witness stand, testified, upon further 
examination, as follows: 

Examination in Chief (resumed) 

By the Deputy Commissioner: 

Q. Have you been wearing a truss ever since this last in¬ 
jury? A. Wearing a truss ? 

Q. Since the last injury ? A. I have only been wearing 
the one truss all the time, not since the last injury. 

Q. That is a single truss? A. A single truss. 

Q. And that was not for a double hernia ? A. Xo. I have 
some cloth and I make a knot just to get a little pressure, 
and I strap it from the front here to the rear (indicating) 
so as to help it as much as possible. 

I have not got the money to get another truss. 

Q. The Doctor testified that with a truss that you could 
get vou would be able to work. Would vou be able to do 
your usual work with the use of a truss ? A. Xo, sir. 

73 Q. Why not ? A. Because it is too much of a risk. 
1 am afraid of it. The least little bit of a slip of the 
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truss when I am doing anything would cause strangulation 
to set in. 

Q. Have you tried to work since December 26th ? A. Xo, 
sir, I have never tried anything: only go around and look 
for a job. 

Q. Are you just as able to work as you were before the 
2(Jth of December if you could get a job/ A. Xot the kind 
of work that I done at Maxwells. 

Q. You mean finishing furniture? A. Uncrating and 
working on furniture. 

Q. Are you a finisher by trade? A. Yes. 

Q. By trade? A. Yes. 

Q. You could do finishing work if you had to do that, 
cduld not vou ? A. Xot if I was too long on mv feet. 

'Q. If the Insurance Company offered you medical treat¬ 
ment, are you willing to follow their directions? A. Xot 
what thev suggested to me. 

Q. What was that ? A. An operation. 

74 ( t ). You are not willing to follow that? A. What 

they want me to do is an operation— 

' Mr. Reis (interposing): Will you ask who suggested it 
to him ? 

By tin* Deputy Commissioner: 

Q. Who suggested that you have an operation ? A. Well, 
up there at the Clinic, and Doctor Shearer. 

Mr. Reis: 1 have never sent him to Doctor Shearer. 

The Deputy Commissioner: I may state for the record 
that on December 22nd. 1PM1, tin* Claimant was referred to 
Doctor Shearer by this office for an examination. 

Here is Doctor Shearer's report and I suppose it might 
as well go in the record. 

Mr. Ycatman (after examining the report): All right. 

Mr. Reis (after examining the report): T have nothing 
to say about that: of course, we did not send him to Doctor 
Shearer. 

The Deputy Commissioner: I think we might just as 
well have it in the record. 

(The report of Doctor Shearer in the case is as follows:) 
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75 


Letterhead of: 


DR. .7. P. SHEARER 
The Earragut 
Washington, D. (’. 

Mr. Richard E. Donaldson, 3125 Warden* Street. X. W. 
White. Aired 59. 

12.28.31 


Patient states that he sustained a rupture of the left side 
November 6, 1931, while lifting a heavv piece of furniture 
when he was working at Maxwell's Ware House, 1510 lack¬ 
ing-ton Place, X. W. Three years ago he sustained a rup¬ 
ture on the rjrlit side in the same way and has worn a truss 
for the right sided hernia ever since. Since lirst noticing 
this rupture on November Gth patient lias worked every 
day but has had some pain in the lower abdomen and groin, 
particularly on stooping. He has not been fitted with a 
truss for the left side as yet. 

Patient states that his general health is good, that he is 
able to do his work, which is quite heavy, without shortness 
of breath or discomfort; that his appetite is good and that 
he has no indigestion. He says he has lost 25 pounds in 
weight during the past six months that he cannot account 
for. 

Physical Examination today shows a well-nourished man 
about 59 vears of age. There is no evidence of arterio¬ 


sclerosis. Eyes are negative and react to light and accom¬ 
modation. Teeth are in very bad condition with marked 
pyorrhoea and caries; quite a few are missing and 
76 those present are in bad condition. Blood pressure 
is 135/80. Pulse is 80, regular. Heart is negative, 
no murmurs. Abdomen: there is considerable fat in the 
abdominal walls, otherwise abdomen is negative. No 
masses and no tenderness made out. 

Examination of the groins is as follows. Patient is wear¬ 
ing a truss on the right side at the present time. With 
patient standing there is a swelling in each groin the size 
of a hen’s egg which extends to the level of the spine of 
the pubis and does not extend into the scrotum, even on 
forced coughing. With the patient in the recumbent posi¬ 
tion the mass in each size disappears without any trouble. 



46 


NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


On palpation there is definite impulse, together with the 
mass felt coming through the external ring on either side. 
Both testicles are in the scrotum. There is no hvdrocele 
present. Neither hernia descends into the scrotum. 

Urine shows a trace of albumin, no sugar and no casts. 

■ Impression: This patient has a bilateral indirect ingui¬ 
nal hernia, the one on the right side dating back three years 
and that on the left dating back six weeks. He is wearing 
a truss on the right side but none on the left, and at the 
time of examination the left hernia is not reduced. Accord¬ 
ing to the patient's statement, each of these herniae ap¬ 
peared at the time of heavy lifting. Patient's general con¬ 
dition is very good, musculature is in good condition 
77 and there is no evidence of marked arteriosclerosis. 

Heart is negative, blood pressure is satisfactory, 
urine shows a trace of albumin but is otherwise negative. 
There is marked pyorrhoea and caries present together 
with the absence of quite a few teeth, and it is believed that 
the mouth condition is accounting for the loss of weight 
which patient says he has had during the past six months. 
It is believed that this man's condition is such that he will 
go through an operation for repair of these herniae satis¬ 
factorily. 

Signed, 

1 J. P. SHEARER, M. D. 


78 By the Deputy Commissioner: 

Q. You say that Doctor Shearer said that you should 
have an operation, did he? A. He said that I was in no 
shape to stand one. 

,Q. And do you object to accepting an operation! A. 1 
do not object, only I said I would not go under an oper¬ 
ation. 

Q. Doctor Shearer's statement is that he believed that 
your condition is such that you would go through with an 
operation satisfactorily ? A. Oh. I told him positively I 
would not take the operation. 

Q. You told him that you would not? A. Positively. 

iQ. If an operation is the only method of repair and cure 
of your hernia, would you refuse it ? A. I beg your par¬ 
don ? 
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Q. I say: If ail operation is the only method of repair 
and cure of your hernia, would you refuse it? A. If they 
would guarantee my wife ten thousand dollars, and guar¬ 
antee me all my expenses in ease I did not come off the 
operating table, I would accept it. 

Q. Do I understand you to say that if it was offered to 
you, if an operation was offered to you you would refuse it? 
A. I certainly would not undertake an operation. 

79 Q. You would not? A. Xo, sir. 

Q. You say you would not undertake an opera¬ 
tion? A. Xo, sir. 

The Deputy Commissioner: We should have had the 
Doctor’s testimony with reference to the cure of that her¬ 
nia. I mean Doctor Penhallow. 

I might sav that there is onlv one cure that we know of 
for a hernia, Mr. Donaldson, and that is an operation. 

The Witness: I will tell you about that: I am going on 
sixty years and I have been through considerable. If I 
went on a table for an operation for a hernia the operation 
may be successful but the patient may die. 

Doctor Shearer asked me what objection I had and I said 
that I could not tell him except “when you get to be as old 
as I am and have this trouble you will know the answer.” 

By the Deputy Commissioner: 

Q. Xow, Mr. Donaldson, I think I will ask you to go to 
a Doctor and be examined to determine whether you are in 
fit condition for an operation before I can determine just 
exactly how to act in the case. 

Will vou do that? A. Yes, sir. 

Mr. Yeatman: Can he go to his own Doctor or any par¬ 
ticular one? 

80 The Deputy Commissioner: I wanted it to be a 
good surgeon. 

Mr. Yeatman: Anvone vou sav. 

• • * 

The Deputy Commissioner: Do you have any choice of 
a physician to go to? 

The Claimant: Why, no, not particularly. Charlie White 
over here would do me all right. 
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By the Deputy Commissioner: 

Q. Are you willing to go to him and abide by what he 
says? A. Xo: I won't abide by a decision to be operated 
on. 

The Deputy Commissioner: I think before I can prop¬ 
erly handle the case I will have to have authority of a good 
physician to determine whether he is capable to undergo 
an operation with reasonable assurance that there will be 
no difficulty. 

Mr. Yeatman: He said that he would go. 

The Deputy Commissioner: And if he then refuses the 
operation recommended by the physician, if one is recom¬ 
mended. 1 shall have to take such action as would be war¬ 
ranted in the case. 

Is that agreeable to vou, Mr. Reis? 

1 Mr. Reis: That is up to you entirely. 

You have not let me finish the case. I was going to cite 
some cases to you. 

The Deputy Commissioner: You can do that anyway. 

I am using that for one method of determining 
81 finally what action to take in the case. 

While I am waiting for the transcript of the rec¬ 
ord, I think I would get him examined if I were you. 

Mr. Reis: That is agreeable to me. 

The Deputy Commissioner: I am not deciding the case 
at this time. I merely want further medical advice. 

Mr. Reis: I want to cite some cases to you. 

The Deputy Commissioner: You can cite some cases. 
In the meantime I will ask the Claimant to go to Doctor 
White. 

Mr. Reis: The only Doctor who has seen him so far as 
I know is Doctor Penhallow. 

The Deputy Commissioner: I will send him to Doctor 
White with the request that he report on the matter. 

What cases have you to cite ? 

Mr. Reis: 1 may say that it is our contention that there 
is no evidence in the case that this Claimant met with an 
accident. The only testimony is that he was working, lift¬ 
ing furniture and there is no evidence of slipping or that 
he stumbled or that he fell, or met with any kind of an acci¬ 
dent along that line. 



NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


49 


I can refer you to cases. 

The Depute Commissioner: 1 will be sdad to see them, 
Mr. Reis. 

Mr. Reis: We feel that there is no evidence of any acci¬ 
dental injury. 

82 The Deputy Commissioner: I will be triad to have 
the citations. 

I have the book here. 

Mr. Yeatman: I will submit some too, on the opposite 
side. 

The Deputy Commissioner: Do you want to wait for an 
exchange of briefs or do you want to submit them indepen- 
dentlv ? 

Mr. Reis: I will submit my cases. 

The Deputy Commissioner: Is that agreeable to you’ 

Mr. Reis: If you would rather have it in the form of a 
memorandum or a brief— 

The Deputy Commissioner (interposing): Just submit 
to me a memorandum showing the citations. 

I think, gentlemen, we had better not conclude this hear¬ 
ing just now until 1 get a report from Doctor Charles Stan¬ 
ley White and give you both an opportunity to determine 
if there is any further action necessary to be taken. 

Is that agreeable, Mr. Reis ? 

Mr. Reis: It is agreeable to me for the case to be con¬ 
tinued for the purpose of having further medical testimony 
regarding his condition, but not for the purpose of intro¬ 
ducing further evidence as to what occurred. 

The Deputy Commissioner: That is not the purpose. 
The only purpose is to determine whether or not this man 
is unreasonable in refusing an operation. 

83 Mr. Reis: Then that is agreeable to me. 

Mr. Yeatman: That is agreeable. 

The Deputy Commissioner: Then, the hearing is con¬ 
cluded as far as the evidence as to injury is concerned. 

We will await the report of Doctor White and I will both 
parties of interest notice and they can determine whether 
or not they want to introduce further testimony or take 
further action in regard to Doctor White's findings. 

(Thereupon the instant hearing was concluded.) 
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' I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of my shorthand report of the testimony 
and statements, etc., presented at the described hearing. 


Official Reporter. 
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Unless application for a hearing is received within 
twenty days from the date of this claim, case will be 
adjudicated in accordance with the provisions of Section 19 
of the District of Columbia Workmen's Compensation Act. 


Leave This Space Blank 


Case Xo. 3266-S 
Insurance Carrier’s 
Xo. 17 

District of Columbia Workmen’s Compensation Act 
Office of Deputy Commissioner 
Washington, D. C. 

1 Employee's Claim for Compensation 

(To be filed with the Deputy Commissioner in accordance 
with sections 13 and 19 of the Longshoremen’s Act) 

Injured Person 

1. Xante of employee Richard E. Donaldson Employee’s 

check Xo. 

2. Address: Street and Xo. 3123 Warder St., X. W. 
City or town Washington, D. C. 

3. Sex Male Age 5S Married, single, widowed Married 

4. Do you speak English ? Yes Nationality American 
i 5. State regular occupation Furniture Finisher 

0. What were you doing when injured ? Lifting a heavy 
piece of furniture 

7. (a) Wages or average earnings per day, $5.42 (In¬ 
clude overtime, board, rent, and other allowances.) (b) 
Per week, $32.50 (c) Were you employed elsewhere during 
week in which you were injured? Xo (d) If so, state 
where and when. 

5. Were you paid full wages for day of accident ? Yes 
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Employer 

9. Employer Maxwell Furniture Co. 

10. Office address: 415 Seventh St., X. W., Washington, 
D. C. 

11. Nature of business Furniture Dealers Branch Wash¬ 
ington, D. C. 

The Injury 

12. Place where injury occurred (Give place, and name 
of vessel) 1510 Eekington Place, X. W., Washington, D. C. 

13. Xamo of foreman .T. T. Gabler 

14. Date of accident or first illness, the 6 dav of Xov., 
1931 at 4-6 o’clock P. M. 

15. How did accident happen or how was occupational 
disease caused? By lifting a heavy piece of furniture out 
of a crate 

Nature and Extent of Injury 

16. State fully nature of injury or occupational disease: 
Hernia, and at times when I am bending over I can hardly 
straighten up 

17. On what date did you stop work because of injury? 
(’ontinued working 

18. Have you returned to work? (Yes or Xo.) Yes If 
“yes,” on what date? Xov. 7. 1931 

19. Does injury keep you from work? (Yes or Xo.) Xo 

20. Have you done any work in period of disability? Yes 

21. Have you received any wages since injury? Yes If 
so, from and to what date? Xovember 6, 1931 to present 
date, December 8, 1931 

22. Has injury resulted in amputation ? Xo If so, de¬ 
scribe same. 

23. Did you request your employer to provide medical 
attendance? Yes Has he done so? Yes 

24. Attending physician: Xame Dr. Penhollow Address 
1523 R. I. Ave„ X. W. 

25. Hospital: Xame Clinic Insurance Address 1523 
R. I. Avenue, X’. "W. 

Notice 

26. Have you given your employer notice of injury? 
(Yes or Xo.) Yes When? Xovember 6, 1931 
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27. If such notice was given, to whom? J. F. Gabler 

28. Was it given orallv or in writing? Orallv 

I hereby present my claim to the Deputy Commissioner 
for compensation for disability resulting- from an injury 
arising- out of and in the course of my employment and not 
occasioned solelv bv intoxication, or bv mv willful intention, 
and in support of it I make the foregoing statement of facts. 

Signed bv RICHARD E. DONALDSON 

Claimant. 


Mail address 3123 Warder St., X. W. 

Washington, D. C. 

Dated December 8, 1931 

85 United States Employees' Compensation Com¬ 
mission for the District of Columbia 


Before lion. R. J. Hoage, 

Deputy Commissioner for the District of Columbia 

No. 3266-6. 

Richard E. Donaldson, Claimant , 


vs. 

Maxwell Furniture Company, Employer , New Amsterdam 
Casualty Co., Insurance Carrier. 

Transcript of Testimony at Hearing. 

* # * 

Pursuant to notice, this matter was heard before Honor¬ 
able R. .J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, at Washington, D. C., 
on the 25th day of February, at 2 o'clock, p. m. 

Appearances: 

i Rudolph Veatman, Esquire, on behalf of the Claimant; 

Messrs. Simon. Kocnigsberger, Young and Brez, by 
L. R. Strasberger. Esquire, and Julian Reis. Esquire, 
on behalf of the Respondent. 

S6 The Deputy Commissioner: This is the case of 

Richard E. Donaldson, the Claimant, against the 
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Maxwell Furniture Company, the employer, and the New 
Amsterdam Casualty Company, the Insurance Carrier. 

This is a continuation of the hearing, the original hear¬ 
ing havin'*- been held before the Deputy Commissioner on 
January 29, 1932. 

Memorandums having been submitted bv counsel for both 

parties of interest, after reviewing the medical evidence 

it was found that there was certain testimonv necessarv to 

• ■ 

be adduced before the Deputy Commissioner could reach a 
final determination in the case and, a continuation of the 
hearing was had, and this hearing is called for the purpose 
of permitting- the parties to present at this continued bear¬ 
in'*- such additional evidence as thev mav have. 

At the continued hearing there is present: 

Richard E. Donaldson, the Claimant in person, and rep¬ 
resented by his attorney Rudolph Yeatman, Esquire. 
Representing the Respondent is Mr. L. R. Strasberger. 

(It is noted by the Reporter that Mr. Julian Reis was 
later in attendance at the hearing.) 


The Deputy Commissioner: The witnesses called on to 
testify are Doctor J. I\ Shearer who was originally called 
into the hearing by the Deputy Commissioner. 

Doctor Charles Stanley White has also been sum- 
87 moned as a witness. 

Are there any other witnesses.’ 

Mr. Strasberger: Doctor Penhallow is supposed to be 
here too. 

The Deputy Commissioner: And we can go ahead, then, 
with the testimony of Doctor Shearer, gentlemen 

Mr. Yeatman: All right. 


Thereupon Dr. J. P. Shearer was called as a witness and, 
having been previously duly sworn by the Deputy Com¬ 
missioner, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

The Deputy Commissioner: I do not know whose wit¬ 
ness Doctor Shearer is. We merely want to put into the 
record his findings on one point. 
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Examination in Chief 


By the Deputy Commissioner: 


Q. Doctor Shearer, did you make an examination of 
Richard E. Donaldson, the Claimant in this case? A. Yes, 
sir, I did. 

Q. On what date? A. On the 28th day of December, 
1931. 

Q. Will you kindly state for the purpose of the record 
just what your examination consisted of and your findings? 

A. He was sent to me with the request that 1 give my 
88 opinion as to whether it would be reasonable for him 
to have a surgical operation performed to repair the 
hernia, that is whether it would be reasonably safe, or if I 
would definitely recommend against the operation as un¬ 
safe. 


Now, in brief, in answer to the request, my conclusions 
were—and the detail; I went into the details before I went 
into my conclusions, of course, and my conclusion is that it 
is believed that this man’s condition is such that he will 
go through an operation for repair of these herniae satis¬ 
factorily. 

Q. Will you state for the purpose of the record what you 
based that conclusion upon? In other words, did you ex¬ 
amine the abdominal wall? A. I examined the patient’s 
urine, blood pressure, heart, and the tone of his muscles, 
and all that. 

Q. Did you take into account his age? A. I took into ac¬ 
count his age. I was just trying to find out his age; 1 have 
it recorded here. 

The examination shows a well nourished man about 39 


years of age. There is no evidence of arteriosclerosis; eyes 
negative react to light and accommodation; blood pressure 
135/80: pulse is 80. regular. Heart is negative, no mur¬ 
murs. There is considerable fat in the abdominal walls, 
other wise the abdomen is negative. 

Xo masses and no tenderness made out. 

89 Examination of the groins is as follows. Patient 


is wearing a truss on the right side at the present 
time. With patient standing there is a swelling in each 
groin the size of a hen's egg which extends to the level of 
the spine of the pubis and does not extend into the scrotum, 



NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


55 


even on forced coughing. With the patient in the recum¬ 
bent position the mass in each size disappears without any 
trouble. On palpation there is definite impulse, together 
with the mass coming thru the external ring on either side. 
Both testicles are in the scrotum. There is no hydrocele 
present. Neither hernia descends into the scrotum. 

Urine shows a trace of albumin, no sugar and no casts. 

Those are the details. 

Q. Did you find any general relaxation of the abdominal 
wall? A. No, I have none noted. 

Q. Well, from the fact that he had a hernia of long stand¬ 
ing, four year's standing, and then this strain and this 
hernia seemed to come on as a result of his lifting, would 
you conclude that there was a weak abdominal wall ? A. I 
would conclude that there was a predisposition of a hernia 
or to a hernia. 

Q. I mean that. A. Yes: lie gave a history that three 
years ago lie sustained a rupture on the right side in the 
same way as lie did this one, by lifting a heavy piece 
90 of furniture, and then he wore a truss for the right 
sided hernia since then. 

Q. After examination of the case, did you recommend an 
operation ? A. I did. 

Q. Do you still ? A. Yes, sir. 

Q. If an operation could not he performed, Doctor, to 
what extent would he be disabled as a result of this hernia ? 
A. This hernia ? 

Q. For usual work; that is I mean if he was allowed to 
wear a truss; to what extent would he be disabled as a 
result of it? A. This hernia—Which one was this; the one 
on the left side is about the same as the one on the right 
side. He has worked during three years with the one on 
the right side. There is no reason if he has continued to go 
along these three years why he should not be fitted with a 
double truss and get along the same as he does with the one 
on the other side. 

Q. (’an a man work successfully on a truss, doing manual 
labor such as unpacking and finishing furniture, requiring 
lifting in all sorts of positions—could he do that? A. No, 
T do not think he can with any degree of safety with a 
double hernia, especially with a man of his age. I think 
there is a lot of danger of a hernia coming down. 
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91 Q. Do you or not tliink it almost precludes him 
doing active work of this kind? A. I would think so. 

Q. To what extent would it disable him from doing gen¬ 
eral work? Could it be fifty per cent or sixty per cent or 
twenty per cent disability, or what would you say? A. 
Well, I think that question is rather hard to answer. 

Q. I know it is. It is hard to determine too. 

I am trying to get you to help me. A. The man might be 
able to do any kind of work until this hernia came down 
some day and became strangulated. He may go on for five 
years and not have any trouble. 

Q. Doctor, will it be dangerous for him to continue work 
under present conditions, on account of possibilities of 
strangulation ? A. I would think it would, ves. 

Q. You would recommend that if he did continue work he 
get at some work that is less strenuous and cut out the more 
strenuous work ? A. Yes. I would recommend if he is not 
operated on. 

Q. Would you say it is reasonable or unreasonable to 
say that he was fifty per cent disabled as a result of this 
hernia because of having to refrain from activity? A. I 
would say a man his age with a double hernia such as he 
has a fifty per cent disability is fair. 

The Deputy Commissioner: You may continue the di¬ 
rect examination. 

92 Mr. Yeatman: I do not think I have anvthing to 
ask. 

The Deputy Commissioner: All right, Mr. Strasburger. 
Cross Examination 


By Mr. Strasburger: 

Q. Doctor Shearer, in connection with this answer of 
yours to the last question of the Deputy Commissioner, you 
said that you would say that he was about fifty per cent 
disabled due to having this double hernia and to the fact 
that he is wearing a truss and unable to do as much work 
as he could do if he were operated upon and cured. 

I will ask you: To what extent do you think that he was 
disabled from a normal condition at the time when he only 
had a right inguinal hernia and prior to the time he had a 
double hernia. A. You mean in this particular case, or 
speaking in general ? 
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Q. Xo; this particular case. A. I gathered from the 
man's history that he was not disabled at all from the other 
hernia. He worked three rears during the time he had the 
other hernia. 

Q. Did you get a history of him working during the three 
years which set up the fact that he did the same type of 
heavy lifting as he did at the time he did when he received 
the left hernia.’ A. Yes; that is the impression I got from 
talking to him and, as 1 have it recorded here. 

!)3 Q. You recommend then that he be operated on 
for this condition, which is a double hernia ? A. Yes. 

Q. 1 want to ask you: AYould it be possible to operate 
on him solely to cure the condition of the left hernia with¬ 
out disturbing the condition of the right hernia ? A. I think 
it would be possible, but I do not think it would be very 
sensible. 

Q. Would such an operation eliminate— A. (interpos¬ 
ing) I mean from the standpoint of the patient. 

Q. 1 understand. Would such a hernia operation elimi¬ 
nate the possibilities of any danger of such an operation, 
or, I would say, lessen the degree of danger of such an 
operation if you only operated upon one side? A. Xo, I 
do not think the danger of double hernia is verv much more 
than the danger of a single hernia. 

Q. Would you say it is any greater for a man his age? 
A. You mean as regards immediate recovery or death at 
the time of the operation? 

Q. Yes; that is what I mean. A. Xo, with a carefully 
selected anesthetic, I would say not; 1 would say that there 
is no difference. 

Q. Would there be any difference in your fee if 
you performed this operation as to whether you per¬ 
formed it on one side or both ? 

The Deputy Commissioner: I do not think that is a satis¬ 
factory question because the fees are subject to approval 
by tlie office of the Deputy Commissioner. 

What you are trying to ask is whether he charges more 
for the operation on a double hernia than he does for an 
operation on a single hernia. 

Mr. Strasberger: Yes. 
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By the Deputy Commissioner: 

Q. Will you answer that question, Doctor, please? A. 
As a rule, yes. I would charge more for a double hernia 
than for a single hernia. 

By Mr. Strasberger: 

Q. Would you state whether you have had occasion to 
submit bills for operations on hernias involved in compen¬ 
sation cases? A. Single or double hernias ? 

Q. For both. A. Yes, sir, I have. 

(*). And would you mind stating what you charge for an 
operation on a single hernia and what you charge for an 
operation on a double hernia ? A. As a rule, I submit a 
fee for $75 for a single hernia and a $100 or a $125—I have 
submitted both bills—for a double hernia. 

95 You are speaking of compensation cases, now? 

Q. Yes, that is what I am talking about. 

Have you been informed of the nature of the work this 
Claimant was doing at the time that he was injured? A. 
Xot except from the patient himself. 

Q. Do you recall what type of work that was? A. lie 
told me that he was working in a furniture warehouse. 

Q. Doing what kind of work ? A. He did not tell me. He 
told that when he first noticed this second hernia he was 
engaged in lifting a heavy piece of furniture. I did not go 
into the details as to how he did it, or the kind of furniture 
he was lifting at the time. 

Q. Were you ever informed that he was employed as a 
furniture finisher? A. Xo, I was not. 

Q. If he was engaged in the business of being a furni¬ 
ture finisher, do you think the fact that he has a double 
hernia at this time would interfere with him continuing to 
do that type of work, with the exception of lifting heavy 
furniture? 

Mr. Yeatman: I do not think the doctor is qualified to 
answer that. 

The Deputy Commissioner: I do not think he would be 
able to state what is required to state what is required of 
a furniture finisher, whether he had to up-end his 
stuff, put it on a counter, or turn it over and finish 
the other side, and things like that. 
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That is not a complete question, Mr. Strasberger. He 
cannot pass on it, with what is in your question. 

If you are just referring to putting on varnish and shel¬ 
lac, 1 would like that known in your question. 

Mr. Strasberger: I was referring to a furniture finisher. 
I happen to have a little knowledge of the type of work that 
furniture finishers do and, invariably, they do not move the 
furniture themselves. They do the work. 

The Deputy Commissioner: Put it in your question, such 
as whatever you have in mind. 


Bv Mr. Strasberger: 

* V. 


Q. Such as rubbing down furniture and finishing furni¬ 
ture, and gluing together pieces of furniture? A. Well, I 
think that would come under the same kind of light work 
as Mr. Hoage just asked about; fifty per cent disability is 
still maintained on that. 

Q. You think he still will suffer to the extent of fifty per 
cent disability in that type of work, even though he is wear¬ 
ing a double truss ? A. I would think—Of course, when you 
trv to arrive at disabilitv in a hernia case, vou have to take 
into consideration a great many things: The danger of 
what will happen, and I would think that any kind 
97 of work, fifty per cent disability with the double her¬ 
nia in a man his age is a fair estimate, transforming 
what may happen into figures. 

Q. Both these hernias are incomplete hernias? A. Yes, 
they are. 

Q. Is there any danger of them becoming complete if this 
man is working and wearing a truss at the time? A. By 
the term “complete” you mean all the way down into the 
scrotum ? 


Q. All the way down into the scrotum. Complete hernias. 
A. If the man wears a truss all the time? 

Q. Yes. A. Yes; there is a chance of its becoming com¬ 
plete at any time but of course, a small hernia is very often 
more dangerous than a big hernia; an incomplete hernia is 
more dangerous than a complete hernia on account of the 
danger of strangulation at the neck of a small sac, instead 
of strangulation of a big sac. 

Q. So that a man can get a strangulation in the small 
sac? A. Yen* easily. 
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Q. Even though wearing a truss? A. Yes, indeed. Of 
course, a hernia has to come out beyond the truss and then 
if the hernia is held up by the truss there is no chance of 
strangulation, but a truss does not always hold a 

98 hernia up. 

Mr. Strasberger: That is all. 

The Deputy Commissioner: That is all. 

Have you any questions, Mr. Yeatman? 

Direct Examination (resumed) 

By Mr. Yeatman: 

Q. There is one question, Doctor: Suppose that since the 
tiine you examined the patient his condition has changed 
in this respect: You state that at the time of your exam¬ 
ination there was a slight trace of albumin in his urine; 
since then, suppose you made an examination and found a 
large quantity of sugar in his urine. Would that change 
your opinion as to whether or not he is a tit subject for 
operation? A. A large quantity of sugar? 

Q. Yes. A. Yes; that would change mv opinion quite a 
bit. 

Q. Well, now, suppose there was a large quantity of 
sugar in his urine, would you say that this man should un¬ 
dergo an operation and that he would do it safely, or would 
you recommend an operation ? 

Mr. Strasberger: 1 would say that question ought to be, 
that there should be some question as to the extent of the 
sugar, the quantity. 

The Deputy Commissioner: You mean a medium grade, 
as found in the average person ? 

Mr. Yeatman: Yes. 

99 The Deputy Commissioner: That is just a gen¬ 
eral statement. 

The Witness: Well, if sugar is found in any patient’s 
urine, of course, we try to make other examinations and 
make sure what the true condition is. If the sugar is due 
to a true diabetes, then I think an operation should be care¬ 
fully considered, but before it is done, and if it is done, it 
should be done only after a patient has been properly pre¬ 
pared. 

If that is done, I believe these cases go through as well 
as those that do not have diabetes. 
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By Mr. Yeatman: 

Q. You say that if you do find the sugar you would treat 
the ease, or would hesitate more before recommending an 
operation ? A. 1 would hesitate, but i would not say that 
just because it was confined to sugar in the urine that it 
would be definite contra indicated as to operation. 

Q. AY ell, in some cases, could the findings of the sugar 
change vour vision so that vou would not recommend the 
operation? A. I think it would be very few that 1 would 
not recommend it in. 

Q. Even at this man’s age? A. Even at this man’s age. 
As a matter of fact, sugar in the urine at this age is 
100 verv much better than sugar in the urine in a man of 
vounger age. 

Mr. Yeatman: That is all. 

Mr. Strasberger: I have nothing further. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Dr. Charles Stanley White was called as a 
witness, and having been previously duly sworn by the 
Deputy Commissioner, assumed the witness stand and, 
upon examination, testified as follows: 

The Deputy Commissioner: Doctor "White is called for 
the Claimant. 

Doctor White’s examination of the Claimant was made 
as requested by the Claimant to determine whether his case 
was an operable one. Therefore, the Doctor, Doctor White 
is the Claimant’s witness called under the direction of the 
Deputy Commissioner. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Doctor, please state your full name. A. Charles Stan¬ 
ley White. 

Q. And your address ? A. 1 SOI I Street. 

The Deputy Commissioner: Are there any questions as 
to the qualifications of the Doctor? 

Mr. Strasberger: Xo, indeed. 


101 
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Bv the Deputy Commissioner: 

Q. Doctor, the Claimant was sent to you by this office for 
the purpose of determining whether the case of Mr. Don¬ 
aldson was an operable case for a hernia, and whether you 
believed an operation on him, at his age and in his condi¬ 
tion would be dangerous. A. Yes. 

1 Q. Will you kindly give us your report? A. I had to 
thke into consideration, of course, his history. 

I found a man 59 years of age, a furniture finisher by 
occupation—I do not know exactly the work of a furniture 
finisher; I have my idea of it, though. 

In October, 1927, he produced a rupture on the right side 
by lifting, but has had no other accidents until November 6, 
1931. 

' Now, he said that on November G, 1931, while lifting 
heavy furniture—I asked him if that was part of his work 
and he said “Yes"—he felt a dull pain in his left groin. 
On account of the persistent pain he went to the Insurance 
Clinic for relief. He continued work until December ‘26, 
1931, but stopped at that time owing to the pain and swell¬ 
ing. 

102 When I saw him, which was on January 30, 1932, 
he complained of pain In the left groin and swelling 
which disappeared at times, swelling which came and dis¬ 
appeared. 

On examination, I found he stated his age to be 59 years, 
and his heighth 5 feet 5VL> inches. He said that his weight 
was 160 pounds. The blood pressure was 136/80. 

1 The heart and lungs appear to be normal. 

He has a bilateral inguinal hernia. 

I found the patient has a chronic cough and sugar in 
large quantities is present in the urine. 

My opinion at that time was that this patient was a bad 
physical risk for an operation and T do not recommend it. 
His blood pressure is below normal, he has a cough, there 
is sugar in the urine, and at his age recurrence after oper¬ 
ation is quite common. 

' I therefore think an operation is not justifiable. 

By the Deputy Commissioner: 

Q. To what extent do you think he is disabled for his 
usual work as a furniture finisher? A. I would be inclined 
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to give him 100 per cent disability. I do not think a man 
with a double hernia has a right to lift heavy furniture. 

Q. How much more disability is there as a result than 
as a result of a single hernia? A. I do not think there is 
much difference. I think either one carries with it a risk 
of strangulation. A truss won't keep a hernia in place. 

Q. Doctor, he worked four years with that other 

103 hernia and that was kept in place in truss. A. I 
thing that is true. T think that would be a hazardous 

occupation. I do not see anything else to it. Of course, I 
don't say that he cannot do it. They go in the prize ring 
with hernias and they play baseball but I think they take a 
risk. 1 don't think they are qualified to do it. I don't think 
a Board would pass a man for any athletic test. 

Q. You mean with a double hernia ? A. Xo, sir, I mean 
with a double hernia or a single hernia. 1 don't say that a 
man cannot do it but he should not. 

Q. You say, then, in your opinion, that he it totally dis¬ 
abled. A. If vou ask me if he should work, I would sav he 
should not. 

The Deputy Commissioner: That is all I care to ask. 
You may examine. Mr. Yeatman. 

Mr. Yeatman: I have no questions. 

The Deputy Commissioner: Do you want to ask the 
Doctor any questions, Mr. Strasberger? 

Mr. Strasberger: Just one or two. 

Cross Examination 

Bv Mr. Strasberger: 

104 Q. Do you say, in your opinion, that if he was 
engaged in lifting of heavy furniture you would con¬ 
sider him totally disabled with a single hernia ? A. What I 

sav and what I mean bv “total disabilitv” is—I don't know 
• » • 

how to express that: if you should ask me if he is able to do 
that work I should say “Xo'’ and we all know that they 
do do it but if I were employing him I would not employ a 
man with a hernia to do the work. 

Q. Do you think a man could engage in the work of lift¬ 
ing heavy furniture over a period of three years, heavy 
enough to cause a similar hernia, without causing a hernia 
or an injury to the hernia which he has, while only wearing 
a truss? A. Yes, they do that. 
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Q. You think he could work for a period of three years 
with a hernia, wearing*; a truss, and lift heavy furniture 
without causing further injury? A. To that particular 
hernia ? 

Q. To that particular hernia, yes. A. I think that is pos¬ 
sible, although I think the chances are that he would in¬ 
crease the size of the hernia. 

Q. You think so? A. Yes, unless he has an unusually 
good truss. 

Q. If he had not increased the size of it, would you as¬ 
sume doubt, apparently, he had not been lifting heavy fur¬ 
niture continuously over a period of three years ? A. 

105 I cannot say whether he has or not, because I do not 
think we can make a rule for these things that is 

accurate. The fact that he had not an accident does not 
prove it has not done harm and the fact that he wore a 
truss and a single hernia is evident. 

Q. Yes; take into consideration that fact, that he wore 
a truss and had a single hernia for three years: You think 
that he might wear a double truss and continue to move the 
furniture and not cause any harm? A. I do think so, yes. 

Q. Then, you do think he might wear a double truss and 
hot have an operation and continue with the same type of 
work he was doing and continue as well as he was doing 
with the single hernia? A. T think he might do it, but T 
would not recommend it as work to be done; I state that as 
an instinction. 

Q. You think he could ? A. Yes. 

Mr. Yeatman: May I interrupt— 

The Deputy Commissioner (interposing): You may ask 
further questions when Mr. Strasberger is through. 

By Mr. Strasberger: 

Q. Doctor White, what is the main reason for your not 
recommending an operation? A. There are four: First, 
the blood pressure is below normal; Second, he has 

106 a bronchial cough; Third, a man of his age who has 
a hernia coming on almost spontaneously has poor 

museularature and recurrence is likely to follow; and 
Fourth, there was sugar in his urine at the time I examined 
him. 
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1 think a combination of those conditions warrant my 
opinion. 

Q. And they may cause serious results, if there was an 
operation? A. Yes, they may. First of all, his blood pres¬ 
sure probably indicates his heart is weak. 

Q. Do you think this man's degree of disability keeps 
him from doing the type of work he was doing before he 
received a double hernia or is in any way affected due to 
the fact that he has low blood pressure and has sugar in 
his urine? A. I do not know that 1 have all of that ques¬ 
tion. 

Mr. Strasberger: Will vou read it ? 

The Reporter (reading): ‘‘Do you think this man’s de¬ 
gree of disability keeps him from doing the type of work 
he was doing before he received a double hernia or is in 
any affected due to the fact that he has low blood pressure 
and has sugar in his urine?" A. I do not know if he had 
disability before the hernia. I do not know if he had anv 

* V 

such disability. 

Bv Mr. Strasberger: 

107 Q. I mean his degree of disability at this time. A. 

Has anvone— 

4 

Q. (interposing) Is his disability at this time due to his 
physical involving low pressure, low blood pressure, and 
sugar in his urine? A. I do not think sugar in the urine 
and low blood pressure has anything to do with the work. 
The hernia is an independent condition. 

Q. Do they set up a condition of disability? A. Yes, of 
course they do. They add to his low physical resistance 
and that makes him a bad risk. 

Does that answer your question ? 

Mr. Strasberger: Yes. 

Q. Do you think that this man is able to engage in his 
occupation of refinishing furniture, such as varnishing and 
polishing, provided he does not do any lifting? A. I will 
say that he should, if he does no heavy work. Now. polish¬ 
ing itself may involve heavy work. 1 know that the little 
polishing I do on my automobile is hard work. I know if 
we could eliminate his heavy work or much exertion he 
could follow a useful occupation. 
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By the Deputy Commissioner: 

' Q. Do you have any experience with these furniture fin¬ 
ishers? I understand that they scrape and varnish off the 
furniture. Do you think that is hard work and too hard 
work for this man to do? A. Yes, I think that is 

108 hard work myself. 

Q. Don't you think that ribbing furniture off, fin¬ 
ishing it, getting it down to the proper tone— A. (inter¬ 
posing) That is what 1 said. Anything that involves great 
Exertion would be hazardous and would be contra indicated. 

By Mr. Strasberger: 

Q. Is there any way in which you can express the degree 
of his present disability as to that due to the double hernia 
hnd as to that which is due to his physical condition? A. 
You mean to separate the thing? 

Q. Yes. If that is possible. A. I expect I could. Ilis 
disability due to the hernia is about fifty per cent. 

By the Deputy Commissioner: 

Q. You mean the last hernia? A. Yes. If you add the 
other physical ailments, I think it makes one hundred per 
cent. 

If you eliminate all heavy work, if he could occupy a cler¬ 
ical position or be a stenographer or anything where he 
didn't have to do much he could follow that very well and 
not be disabled at all. 

Bv Mr. Strasberger: 

Q. T might ask. Doctor, the same question that I asked 
of Doctor Shearer as to the cost of an operation. A. 

109 He gets $75 for a single hernia and $125 for a double 
hernia. 

By the Deputy Commissioner: 

Q. The duration of disability and expense of operation, 
would that be increased, would it cost more or increase the 
cost of a double hernia operation? A. Sometimes. 

Q. As a general rule ? A. Xo. You mean would it in¬ 
crease the period of disability and recovery? 

Q. Yes. A. Xo. I don’t think it would. 
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Q. The operation on the double hernia would heal as 
quickly as the operation for a single hernia? A. Ordi¬ 
narily. 

•> 

By Mr. Strasberger: 

Q. And I will also ask the question as to whether it would 
be advisable to operate for the single hernia in the left side 
without disturbing the hernia on the right side? A. I would 
answer that as Doctor Shearer did. It could be done but 
would be bad judgment. 

By Mr. Yeatman: 

Q. Let me ask you one question, Doctor, just one or two 
questions— 

Mr. Strasberger: Just a moment. Pardon me a moment, 
please. 

110 Q. Did vou make a test vourself to determine the 
degree of sugar in the urine? A. Xo, but I saw the 

test made, but as to estimating the volume or percentage I 
could not. I know the urine immediately showed sugar in 
very little urine. I stood present while the nurse made the 
test. 

Q. It was a degree of— A. (interposing) 1 know he had 
a large quantity. That may be transient, a transient thing. 
All I can tell you of is in connection with my examinations 
that particular day. 

By Mr. Yeatman: 

Q. Did Mr. Strasberger ask you whether or not it would 
be possible for a man with a double hernia to do this work, 
and you said that it would be possible. Do you mean that 
it was possible for him to do it but that the chances are 
that it would work harm to him or do you say that in fifty 
per cent of the cases it could bo done? A. 'Well, the fact 
that he had done it, 1 had to say that. 

Q. It is possible? A. Yes: it was really done. I do not 
recommend it. 1 do not think it should be done. 

Q. And you said that the sugar and the blood pressure 
and the condition of the blood pressure added to the hernia, 
taken collectively, would add to the disability? A. Yes. 

Q. "Would vou sav that the hernia contributed the 

111 largest portion to his disability or could you esti- 
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mate the amount the sugar in his urine, and the low 
blood pressure contributed.' A. 1 did estimate it. I put 
the hernia, lil'ty per cent, and the low blood pressure, 
chronic cough, and the condition of the urine I made an¬ 
other fifty per cent. 

Q. Suppose that this man had to push heavy pieces of 
furniture, slide them across the floor, and had to stand all 
day or practically all day in the course of his employment 
could you say that that would be harmful to him with a 
double hernia.’ A. 1 think anything which increases his 
exertion, his effort, increases the risk of making his hernia 
larger, and also possibly causing it to escape past the truss, 
which is hazardous. 

Mr. Veatman: That is all. 

The Deputy Commissioner: Is that all the questions for 
the doctor.' 

Mr. Strasberger: I have one question along those lines, 
along the lines of the last question. 

The Deputy Commissioner: All right. 

By Mr. Strasberger: 

Q. Do you think that there will be any higher degree of 
danger in a man who attempts to do that kind of work with 
a double truss than there would be with a man who 
112 attempts to do it with a single truss ? A. You mean 
double hernia or single hernia.' 

Q. Yes. A. Well. 1 suppose the law of averages may be 
taken into consideration and there might be a little differ¬ 
ence; I do not think that I would estimate much. 

Q. It is just as dangerous with a single hernia.' A. Ex¬ 
cept that a man has two chances with the two hernias. I 
would say that it is more dangerous with the two hernias 
! on that account. It is merely a matter of arithmetic. 

Q. As I understand it, you would no more recommend 
that a man do heavy lifting or shoving heavy furniture 
around if he had a single hernia than you would if he had a 
double hernia.' A. I do not see any distinction at all to 
be made. 

1 The Deputy Commissioner: Is that all.' 

Mr. Strasberger: That is all. 

Mr. Yeatman: That is all. 
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(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Dr. Dunlap P. Penhallow was called as a wit¬ 
ness for and on behalf of the Respondent, and having been 
previously duly sworn by the Deputy Commissioner as is 
above indicated, assumed the witness stand and, upon ex¬ 
amination. testified as follows: 

313 Examination in Chief 

By the Deputy Commissioner: 

Q. State please for the record. Doctor, your full name 
and address. A. Dunlap P. Penhallow, lS3o I Street. 

Q. You are a practicing physician in the District of Co¬ 
lumbia? A. Yes, sir. 

The Deputy Commissioner: Doctor Penhallow was 
originally a witness called for the Respondent and is 
called by the Respondent to give further testimony in this 
case. 

Q. Doctor Penhallow, 1 think in your testimony before 
you recommended against an operation in this case, did 
you? A. Yes, sir. 

Q. Is that still your opinion? A. Yes, sir, it is. 

Q. To what extent is this man disabled, in your opinion, 
as a result of the second hernia—Mind you, he was work¬ 
ing right along with the first hernia up until the time of 
the second one and on since that time he has been unable 
to work; what effect has the second hernia had on him in 
producing disability over and above the other one? A. 
Well, of course, it has increased it in that he has two her¬ 
nias instead of one but, although 1 felt at the time I went 
over him—I only saw the man once—I felt that the 
114 type of work he described to me, and due to the fact 
that he had been able to carry on for three years 
with the truss perfectly well, I felt that if he had a well- 
fitted double truss he probably could carry on, although it 
must be born in mind always—provided he did not do any 
heavy lifting or anything making any undue strains on the 
abdomen—it must be born in mind even with a single her¬ 
nia a man wearing a truss finds there is always a danger 
through some extraordinary effort of forcing that hernia 
down under the truss and possible cause of strangulation 
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or injury to the hernia and, of course, in a double hernia 

you have two chances, two against one, as Doctor White 

says, but I feel that without a truss or rather with a truss 

he could carry on ordinary work, providing he did not do 

anv heaw. 

* 

Q. What we are trying to determine, Doctor Penhallow, 
is to what extent, with respect to his total disability, would 
you feel that the Insurance Company would be liable and 
as a result of the second hernia. State it as nearlv as vou 
can in terms of percentages, taking into account his physi¬ 
cal condition before he acquired the hernia and now the 
second hernia superimposed on that physical condition 
which includes the previous hernia of four year’s stand¬ 
ing: 

What effect has this on him in producing total disability? 
A. Well, of course, it is enhanced: the danger itself is 
practically double, that is for him, of any toward 
115 thing happening in that he has two chances instead 
of one. 

I do not believe, as far as the disability is concerned, 
that if he is going to do any light work it will make a great 
deal of difference, that is the two hernias, over the one, 
but if he has to do heavy work and lifting, why, I think he 
is pretty well disabled. 

I do not think that the man should do work which in¬ 
volves the lifting of heavy furniture or tumbling it around, 
or anything like that. 

The reason I made my recommendation here, I thought 
he could carry on his work; I was under the impression 
that his work was not any work that would require him 
to do any lifting. 

Q. Would you say his disability of fifty per cent more 
or less as a result of the second hernia? A. I would say 
approximately fifty per cent, yes. 

By Mr. Strasberger: 

Q. [I do not know as I have anything particular to ask 
Doctor Penhallow, different from what we asked Doctor 
White and Doctor Shearer:] 

Do vou think that due to the fact this man continuouslv 
* * 

worked with a right inguinal hernia, over a period of three 
years, wearing a truss, that he could have been doing heavy 
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work and lifting heavy furniture, such as caused the left 
inguinal hernia without doing some injury to the 

116 hernia which already existed? A. I think it is pos¬ 
sible. 

[The Deputy Commissioner: I do not understand that 
the question has any bearing on the matter before us. 
There is no claim for compensation on account of the her¬ 
nia already existing. 

Mr. Strasburger: Well, there might be some question 
as to other— 

The Deputy Commissioner (interposing): The increased 
disability as a result of that t 

Mr. Strasberger: Yes. 

The Deputy Commissioner: All right. 

The Witness:] Of course, one side was supported by a 
truss so there was a certain amount of support there, even 
if he did get a strain on it, whereas the other side was in 
all likelihood weak, and it had no support to prevent any 
thing from coming down. 

By Mr. Strasberger: 

Q. Do you think it would be possible for the Claimant to 
wear a double truss at this time and engage in the same 
type of work he was engaged in, including lifting? A. I 
do not know if he was engaged in lifting. Of course, he 
has done it, but there is a potential risk if he does it. He 
might get along with it perfectly well by wearing a double 
truss, but, on the other hand, the thing may come down on 
either one side or the other, or both sides, and get 

117 strangulated. There is no guarantee. 

There is a potential danger; that he may be able 
to do it, of course, is possible, but there is a certain amount 
of danger there. I think he could carry on light work, but 
lifting I do not think is adviseable. 

Q. Doctor Penhallow, did you make any tests of this 
patient as to the degree of sugar in his urine ? A. No, I did 
not. 

Q. On what do you base your opinion that you would not 
recommend an operation? A. Just on his general appear¬ 
ance, he did not look to me like a good risk. We get so 
that we can size the physical make up of a person up pretty 
well. It is a case that if an operation had been decided on 
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and I had it to do I would not have done it without a very 
complete and thorough physical examination before decid¬ 
ing on it as his general appearance, I felt, did not indicate 
that he was a good risk. 

Q. Do you think if you made a complete physical exami¬ 
nation you may be better qualified to determine whether 
he is able to undergo an operation? A. Well, a complete 
examination, a complete physical examination, would have 
meant probably some blood chemistry to see how much 
blood sugar there was: it would be mostly be laboratory 
work, a very complete check up on his heart and lungs, and 
blood pressure and also probably a urinalysis ex- 
J1S tending over several days. 

Q. Even if sugar were found in his urine at a cer¬ 
tain time on tests, say a week or two ago, would it be pos¬ 
sible that on a subsequent test at this time that sugar would 
not be found or that the sugar may have disappeared.’ A. 
We do run up against cases, so-called cases of transitory— 
cases were we find sugar on one examination and not on 
another; the best way to determine the amount of sugar 
is bv a blood sugar test, not necessarilv a test of sugar 
in the urine: if we get a blood sugar, plus the other tests 
it is very indicative of course. 

Q. If you were asked to operate on this man would you 
definitely decline to do so. or would you request an oppor¬ 
tunity to make these tests before determining if you would 
operate? A. I would request an opportunity to make 
these tests before deciding one way or the other. 

Q. And if those tests were discovered to be satisfactory, 
you would change your opinion as to how you would tes- 
tifv? A. If evervthing was satisfactorv, 1 mean his heart, 
lungs, and so forth,—Of course. I understand he has low 
blood pressure, of course that would have to be checked on, 
too, of course that means possibly some changes in the 
heart muscles and that would have to be checked carefully, 
and then the question of this sugar, and the general uri- 
nanalvsis. 

Q. If you only found a slight degree of sugar in 
119 your tests and you found a blood pressure to be, to 
a slight extent, lower than normal, would it be pos¬ 
sible to treat this patient in such a way as to bring him 
into condition so that he could be operated upon? A. Yes, 
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it probably would and then, of course, one would have to 
take all that into consideration in deciding upon the type of 
anesthetic which would have to be used. It would be very 
important. 

Q. Do you think you might take this patient under your 
care and make examinations and follow them bv treat- 
ments and be able to place him in condition to operate 
upon him ? A. We could determine that better after we 
knew what the laboratory tests disclosed. I would not 
want to say positive without knowing what the laboratory 
tests showed up. 

Q. Do you know the age of the patient ? A. I have it 
down here as 58. 

Q. Has that patient reached an age in life where, if his 
physical condition did warrant it, he could undergo an op¬ 
eration and be cured of his hernia? A. The age, if his 
physical condition is such as to stand it, would not neces¬ 
sarily preclude the operation. 

The guarantee of a cure, of course, is another thing. A 
man who has reached that age where his muscles are be¬ 
coming a little flabby and has not the tone peak they would 
have in a younger man. So there might possibly be 
120 a question as to whether a case of that type would 
have a recurrence. 

Q. You perform quite a number of hernia operations, I 
believe. Doctor? A. Yes. 

Q. Have vou operated upon men of the age of 58 and 
59? A. Yes. 

Q. What percentage of your cases would you say have 
you had in which there has been a recurrence? A. Well, 
that I cannot say offhand, but I presume the number of re¬ 
currences which I have had, all told, represent about three 
or four per cent. 

Q. Three or four per cent ? A. Yes. 

Q. So, if this man could be brought to a proper physical 
condition to be operated upon, you would then recommend 
operation, would you not ? A. If everything, if his general 
condition could be brought about so that there was very 
little surgical risk, I would not hesitate then to recommend 
it, but 1 would want to be absolutely sure of his physical 
condition before doing so. 
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Q. Would you mind explaining; to a degree, a proper 
blood pressure, from which he is suffering as explained 
from the testimony of Doctor White? A. Doctor White 
said that he had a blood pressure of 135, as I recall it. 

121 Q. Yes. A. That is rather low for a man of his 
age: he should be running a blood pressure around 

approximately 150. Of course, some people do run con¬ 
sistently a low blood pressure, which is normal for them, 
but the average, that is a low blood pressure as far as an 
average is concerned. 

Q. Under treatment, he may be brought up to 150? A. 
Now, the question is what is the cause of the blood pres¬ 
sure; that has got to be determined. 

Q. From tests? A. Yes: whether he has deficient heart 
muscles that are not forcing the blood through at a proper 
volume or not can only be determined by careful physical 
examination. 

Q. If you operated on him, you would operate on both 
sides? A. I think absolutely it would be very unwise if 
he has a double hernia and he is on the table to do one and 
not the other: they should both be done. The period of 
eonvalescense is not so prolonged. 

By the Deputy Commissioner: 

1 Q. Doctor, in a man of age, and finding that he has very 
strenouslv objected to an operation, do you think under the 
circumstances that you would operate on him? A. I will 
never do an operation on anyone who objects to an opera¬ 
tion. 

122 By Mr. Strasberger: 

Q. Does that apply regardless of his physical condition? 
A. Yes, that does. 

By the Deputy Commissioner: 

Q. Now, would you think from your findings that he was 
justified in objecting to an operation ? 

Mr. Strasberger: I do not know that that is exactly a 
proper question, Mr. Hoage. 

The Deputy Commissioner: I want it answered. 

Mr. Strasberger: I do not know if the patient knows. 
The Deputy Commissioner: His statement is in the rec¬ 
ord on that subject. 
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Mr. Strasberger: That is true, but I do not know that 
the patient has read or the record. 

By the Deputy Commissioner: 

Q. In addition to your physical findings, if the Claimant 
himself is alarmed over it and strenouslv objected, would 
you advise it under those circumstances? A. Xo, I would 
not. 

Q. Is there enough in your findings to warrant him in 
objecting to an operation such as his age, his heart, and 
blood pressure and sugar in the urine, and general physi¬ 
cal condition : Is there enough there for vou to sav that he 
would be justified in refusing an operation ? A. Of course, 

I have no personal knowledge of his physical condi- 
]23 tion other than in a verv general wav. 

Q. I mean from your observations of him. You 
made an observation of him, a study of him ? A. Yes, I did, 
and I felt that he was not, just that his general make up 
would indicate that he was not a good surgical risk, that 
is based on his appearance without going into details in 
the matter at all. 

Q. Don’t you think you could express your opinion bet¬ 
ter if you did go into the details and made a detailed ex¬ 
amination ? A. That is true. I would be in a better posi¬ 
tion to state as to his condition and of course better than 
I am now, as far as insisting on an operation is concerned, 
I have never insisted on anyone being operated on. I make 
the recommendation and if they don’t want to have the op¬ 
eration that is up to them. 

The Deputy Commissioner: Are there any other ques¬ 
tions? 

Mr. Strasberger: Xo. 

The Deputy Commissioner: Mr. Yeatman, have you 
any other questions ? 

Mr. Yeatman: Only as to the recurrence or the possi¬ 
bility of a recurrence. 

The Deputy Commissioner: All right, ask him. 

By Mr. Yeatman: 

Q. Is a recurrence more common in a man of his age and 
is there not quite as great a risk that there will be a re¬ 
currence after an operation on a man of his age? A. 
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124- That (loos not necessarily depend on the age so 

much as it depends on the muscularature; you find 

lots of young people with definite muscularature and weak 

fascia, and so forth, and, on the other hand vou have elderlv 

• » 

men with much more strength; it does not depend on age, 
but the condition of the tissues. 

Q. Could not the recurrence depend a lot on what the 
man did, whether he lifted things or led an easy life? A. 
That is true. 

Q. Then, in conjunction with the condition of his muscles 
this might affect it? A. That is true. 

Mr. Yeatman: That is all. 

By the Deputy Commissioner: 

Q. In operating on a man of this age and physical condi¬ 
tion, would there be more than the ordinary risk? A. Well, 
I think so, yes: because this man apparently from what I 
gather has a chronic bronchitis, and there is alw’avs the 
danger, of course, of aggravating that bronchitis, causing 
him to cough after operation more, and straining the newly 
repaired hernias to a considerable extent, and you there¬ 
fore have a potential recurrence there. 

Q. Is there more danger to life? A. Well, if there is an 
aggravation there is ahvays the danger of pneu- 
125 nomia lighting out. There are several factors that 
have to be considered, of course. That depends on 
the condition of his chest and the type of anesthetic to be 
used, and so forth. 

Bv Mr. Strasberger: 

Q. You say that in your opinion at the present time his 
physical disability is about fifty per cent; that is what I 
understood ? A. For heavy work, yes. 

Q. For heaw work ? Now w’ould vou sav that anv de- 
gree of that disability w’as due to his other physical condi¬ 
tion, such as low’ blood pressure and sugar in his urine? 
A. Well, I w*as thinking mostly of the hernia part. Of 
course, apparently, this other has not very much bearing. 
He has been able to carry on perfectly well. There is that 
whole general picture of a machine wrhich is not absolutely 
in gear, we will say. 
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By Mr. Yeatman: 

Q. I would like to ask one more question, Doctor: 

Could low blood pressure—First of all, could low blood 
pressure be caused or aggravated to any extent by the 
sustaining of a hernia ? A. No, I do not think it has any 
bearing on it at all. 

Q. You don’t. A. No, sir. 

Q. Has it any bearing on the condition of sugar 
12G in the urine, or not * A. Not necessarily. 

Q. Is there a possibility? A. Sometimes even 
without sugar you get high blood pressure. You may have 
either associated condition. 

Q. What I mean is: Suppose a man’s blood pressure is 
normal and the urine is normal, that is if there is not any 
large amount of sugar in the urine, and he sustains a her¬ 
nia: Could it be possible that after sustaining a hernia 
there is sugar found in the urine and a dropping of blood 
pressure, could that be the result of that hernia ? A. No, 
I think that would be too remote a possibility and, if it did 
happen, it would be due to coincidental things. 

Q. In other words, those two conditions are caused by 
other conditions ? A. Yes. 

Bv Mr. Strasberger: 

Q. Doctor Penhallow, would you say that a man engaged 
in furniture finishing, work requiring the lifting of heavy 
furniture, suffering from a left inguinal hernia—a right 
inguinal hernia, for which he was wearing a truss was not 
suffering from anv degree of disabilitv? A. No, I would 
not say that he was not suffering from any degree of dis¬ 
ability; he has a potential disability right there. While a 
man could carrv on— 

127 Q. (interposing) To what degree of disability 
would he be suffering from in comparison with a 
normal man suffering from no hernia whatever? A. Well, 
that is a hard thing to answer, absolutely. 

Some men with hernias carry on better than some with¬ 
out hernias and do more work. 

I think the main thing you have to consider with a man 

is whether he has a hernia or not: Will he be able to carrv 

•> 

on his work to as great an advantage most of the time. A 
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man with a hernia, doing heavy work, is very much more 
apt to force a hernia down and increase the size of it by 
straining, and there is also always the danger of strangula¬ 
tion and getting it caught so that it won’t reduce again. 
It is a potential danger more than anything else. 

Q. And, as a matter of fact, a man wearing a double 
truss may be able to engage in the same type of work, the 
only difference being that he is also open to danger ? A. 
Yes, it is perfectly possible for him to carry on. 

Q. But it is not recommended in your opinion? It is, 
however, possible to carry on ? A. It is possible to carry 
on but it is not a thing that one would want them to do, that 
is heavy work. 

Q. You would not want a man to do heavy work with 
one hernia ? A. No. 

128 The Deputy Commissioner: Is that all? 

Mr. Yeatman: Yes. 

The Deputy Commissioner: Is that all, Mr. Strasberger? 

Mr. Strasberger: Yes, Mr. Commissioner. 

The Deputy Commissioner: Thank you, Doctor Penhal- 
low. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Strasberger: I would like it placed in the record 
that, as representatives of the Carrier, we feel in view of 
all the testimony given by the Doctors that we w’ould be 
willing to go to the expense of placing this man under the 
care of a competent physician for the purpose of making 
examination and giving medical treatment in an effort to 
bring him to a condition to be operated upon. 

The Deputy Commissioner: At the conclusion of the 
other hearing we failed to have evidence necessary to con¬ 
clude the hearing and, under the expense of the Commis¬ 
sion, the Claimant was sent to Doctor Charles Stanley 
White for the purpose of determining whether it was ad- 
viseable to operate on the case, inasmuch as the Claimant 
stated at the hearing before the Deputy Commissioner that 
he would not accept an opportunity to have an operation. 

Such an examination w*as made by Doctor Charles Stan¬ 
ley White and was for the purpose of bringing medical 
evidence before the Deputy Commissioner to determine 
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129 whether the Claimant was justified in refusing such 
medical operation. 

Doctor White was brought in under the expense of the 
Deputy Commissioner as above stated and was examined, 
and the Respondent was given the right to cross examine 
him and I can see no reason for continuing the hearing fur¬ 
ther. 

The Claimant, however, will be awarded compensation 
on the basis of fifty per cent temporary partial disability 
from the date he stopped work, which is December 27; I 
think that is the date, and the Carrier being responsible 
for any necessary medical treatment, may have the privi¬ 
lege of asking for further advice with respect to the ques¬ 
tion of an operation on the ground of change of condition 
and modification of the award, and it will be understood— 
if you have any objection, gentlemen, make it known now— 
it will be understood that if the Carrier furnishes such 
medical treatment that restores the Claimant to a physical 
condition where an operation is adviseable, the question 
will be given due consideration at such time. 

Does that meet with your approval ? 

Mr. Strasberger: Yes. 

The Deputy Commissioner: Does it meet with your ap¬ 
proval? 

Mr. Yeatman: Yes. 

The Deputy Commissioner: All right. 

(Thereupon the instant hearing was concluded.) 

• • • 

130 I hereby certify that the foregoing is a complete 
and accurate transcript of my shorthand report of 

the testimony and statements, etc., presented at the de¬ 
scribed hearing. 


Official Reporter. 
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131 United States Employees ’ Compensation Com¬ 

mission for the District of Columbia 

Before Honorable Frank A. Cardillo, 

Deputy Commissioner for the District of Columbia 

No. 3266-6. 

Richard E. Donaldson, Claimant, 
vs. 

Maxwell Furniture Company, Employer. 

New Amsterdam Casualty Company, Insurance Carrier. 

Transcript of Testimony at Hearing. 


\ Pursuant to notice, this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission at Washing¬ 
ton, D. C., on the 13th day of April, 1938, at 2 o'clock p. m. 

APPEARANCES: 

William H. McGrath, Esquire, in behalf of the claim¬ 
ant; 

Julian H. Reis, Esquire, in behalf of the respondent. 

132 The Deputy Commissioner: This is a continued 
hearing upon the application of the claimant for a 
modification of the case under Section 22 of the Act on 
the ground of a change in conditions since the last order 
was filed. 

The compensation order filed was dated March 2, 1932, 
and called for payments for temporary partial disability 
at the rate of $10.01 per week. 

The purpose of this additional hearing is to offer the 
parties an opportunity to produce medical evidence, and 
also for the submission by the insurance carrier records 
indicating actual payments made to date. 

Have you produced for inspection, Mr. Reis, the can¬ 
celed receipts for payments made? 

Mr. Reis: Before we proceed that far, may I understand 
whether or not the proceedings of December 14, 1937, which 
were adjourned to this time, ought to be made a part of the 
record at this hearing? 
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The Deputy Commissioner: Yes, of course. 

Mr. Reis: Or whether we will have to go over the same 
ground stating our objections, and so forth. 

The Deputy Commissioner: The record made of that 
hearing of December 14, 1937, will be made part of this 
record. 

Mr. Reis: We have furnished you with a list of pay¬ 
ments and have furnished a copy of the list to the attorney 
for the claimant indicating we have made payments total¬ 
ing $2,602.60. 

133 The Deputy Commissioner: That represents a 
period of 260 weeks; is that correct.' 

Mr. Reis: Yes, sir, and I have here the canceled drafts 
which I will be glad to exhibit to you and to the claimant’s 
attorney; but I would prefer not to have them stay here un¬ 
less returned to my office. But they are all here. I under¬ 
stand Mr. McGrath just talked to his client and he has 
agreed he has received that monev. 

The Deputy Commissioner: Is that correct? 

Mr. McGrath: Yes, sir, that is what he says. However, 
he does claim that there is a period between March 25, 
1933, and October 30 for which he received no payments, 
and there is a period from August 14, 1937, to December 
11, 1937, for which he received no payments, and from 
January 1— 

Mr. Reis (interposing): Would you mind repeating 
those so I can find each one on this list here ? 

Mr. McGrath: That is from March 25. 

Mr. Reis: What year, sir? 

Mr. McGrath: That is 1933. Do you want the dates 
they occur ? 

The Deputy Commissioner: Xo, up to what date? 

Mr. McGrath: March 25, to October 30, 1933. 

The Deputy Commissioner: What is the next period ? 

Mr. McGrath: The next period is August 14, 1937, to 
December 11, 1937. 

134 Mr. Reis: August 14, 1937? 

Mr. McGrath: Yes. 

The Deputy Commissioner: And the last? 

Mr. McGrath: And January 1, 1938. I believe that is 
the date. 
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Mr. Reis: There is no controversy about the fact that 
\Ve discontinued the payments in August, 1937. 

The Deputy Commissioner: How about the period in 
1933 referred to? 

Mr. Reis: The record shows we paid the claimant up to 
March—I think it is the 16th—my copy is rather blurred. 
Is that correct, sir ? That is four payments. What is the 
period covered, February 19 to March 16? 

Mr. McGrath: March 18. 

Mr. Reis: The record shows we made no payments be¬ 
tween March 18 and November 3. 

Mr. McGrath: And December 15? 

Mr. Reis: That is the date of the payment. 

Mr. McGrath: That is right, November 13. Your own 
record shows it. 

Mr. Reis: Yes. 

The Deputy Commissioner: The suspension of pay¬ 
ments for those periods was not done by order, was it? 

Mr. Reis: No, it was done after discussion with this 
office and after controverting notice had been tiled 
135 because of the claimant’s failure to undergo the 
medical attention which was offered to him by the 
carrier. 

Mr. McGrath: What was the contention? 

Mr. Reis: To go back a long ways, if you desire, he was 
requested to report to a doctor—I can’t tell you which one 
offhand—for the purpose of receiving treatments and hos¬ 
pitalization to reduce the amount of the sugar so that he 
would be in condition to undergo an operation for correc¬ 
tion of the hernia, which at that time he refused to do. 

The Deputy Commissioner: And that was the reason 
for failure to make payments for both periods, from March 
to October, 1933— 

Mr. Reis (interposing): That is the only period. 

The Deputy Commissioner: How about the period from 
August 14, 1937? 

Mr. Reis: That is when we discontinued the payment of 
compensation. 

The Deputy Commissioner: Is that it? 

Mr. Reis: Yes, sir. Form 308 shows when we discon¬ 
tinued it. 
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The Deputy Commissioner: Where do you get the last 
date from, Mr. McGrath? Where did you get the date from 
August 14 to December 11, 1937 ? 

Mr. McGrath: I got that from Mr. Donaldson, Mr. Com¬ 
missioner. 

136 The Deputy Commissioner: Of course, there were 
no payments made at all after August 8, 1937. 

Mr. McGrath: That is correct; that is right. 

The Deputy Commissioner: Is there any contention re¬ 
garding the period of March 25, 1932, to October 30, 1933? 
Do you feel that he should have been entitled to compensa¬ 
tion during that period? 

Mr. McGrath: Yes, the order was issued in 1932, and 
without any order of the Commission the payments were 
just not made. Now, so far as this man’s failing to comply 
with any issues or demands that they made, certainly there 
was some reason for it for which maybe the Commissioner 
would like to have an explanation from the claimant him¬ 
self. 

The Deputy Commissioner: 1 think that ought to be 
developed for this record. 

Mr. Reis: Under our theory, Mr. Cardillo, assuming 
for the purpose of argument that the claimant is correct, 
that we had no right to discontinue the payment of compen¬ 
sation which, of course, we deny, it would necessarily have 
resulted in our discontinuing the payments prior to August; 
in other w’ords, we still would have only paid the same 
amount. 

The Deputy Commissioner: Assuming it should be held 
you had no right to discontinue payments, without modi¬ 
fication of the case, then that question would be important 
and should be decided at this time, or, rather, should 

137 be included in this record, as to the reason and as 
to the admissibility of the suspension of payments 

from March 25, 1933, to October 30, 1933. 

Mr. Reis: Of course, I do not know what testimony may 
have to be developed on that. We may have to get the 
claims examiner who handled the case at that time. 

The Deputy Commissioner: Let us proceed and take 
what we have. 

Do you have your physician here? 

Mr. McGrath: Yes, sir, Doctor Donn is here. 
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Mr. Reis: Will the copies of the payments I have made 
be made a part of the record? 

The Deputy Commissioner: Yes, we will introduce that 
as respondent’s exhibit 1. It is composed of four sheets 
and indicates individual payments made from December 
23, 1931, to August S, 1937, a total of $2,602.60, which rep¬ 
resents a period of 260 weeks. 

Mr. McGrath: I wonder, Doctor, if I could sit a little 
closer to Mr. Donaldson there. He is a little hard of hear¬ 
ing. 

Thereupon Dr. Frederick Y. Donn was called as a wit¬ 
ness for and in behalf of the claimant, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

138 By the Deputy Commissioner: 

Q. State your full name. A. Frederick Y. Donn, 4800 
Eighth Street, Northwest. 

Direct Examination 


Bv Mr. McGrath: 

V 


Q. Doctor, you have treated Mr. Donaldson. You have 
been his physician for some time, have you? A. Just 
about 1934: some time in 1934,1 believe it was. 

Q. Will you tell the Commissioner what his ailments are, 
if you will, please, sir, from the time you first examined 
him until the present time? A. Well, at that time he had 
diabetes and chronic Bright’s disease, a lot of abscessed 
teeth, arteriosclerosis, and high blood pressure. 

Q. Were there any other physical infirmities? A. He 
had a hernia. 

Q. He had a hernia ? A. Yes, sir. 

Q. At the time you examined him for that hernia, with 
respect to disability, what would you say his condition was 
at that time? A. What do you mean, his physical condi¬ 
tion ? 


Q. Yes, sir. A. Well, he still had his diabetes and his 
chronic Bright's disease and hardened arteries. 

139 Q. I am speaking more specifically— A. (inter¬ 
posing) And arteriosclerosis. 
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Q. (continuing) about the hernia. A. Well, he had a 
hernia. I think he went to see Doctor White about having 
it operated on. Doctor White refused to do it and said he 
was in too bad physical shape. 

Q. What was his physical condition then, his disability 
then, as to the permanency or temporariness at that time ? 
A. Well, of course, the disease was chronic. The changes 
in the tissues of the kidneys were chronic changes. 

Q. Would you say his disability at that time was tem¬ 
porary or permanent? A. Permanent. 

Q. Now, has there been a change in his physical condi¬ 
tion from the time that you first treated him until the 
present day? A. Yes, his blood sugar cleared up, but his 
kidney condition and blood pressure are about the same. 

Q. Now, with reference to the degree of disability, 
whether temporary or permanent, with what degree of dis¬ 
ability is he now suffering? A. I think he has a perma¬ 
nent disability according to the last laboratory findings. 

Q. I will hand you a paper writing and ask you if you 
can state what that is (handing a paper writing to 
140 the witness). A. (After examining the paper writ¬ 
ing in question) Well, this is the findings of the 
urine and blood examination made by Doctor Hunter, and 
at that time he called me up and he said he thought it 
would be a pretty poor risk for operation. 

Now, the urine content showed casts, hyaline, granular 
casts, moderate number finely granular. 

He had some pus, a moderate amount of albumin, his 
blood sugar at that time was 117.6 milligrams, which is nor¬ 
mal: non-protein nitrogen 42.8 milligrams, which is ab¬ 
normal, and the Creatinine was within normal limits, 1.6. 

Now, Doctor Hunter called me after this was done and 
told me—I don’t know whether Mr. Donaldson asked him 
about being operated on or not, but he told me he thought 
he would be a poor risk for operation. 

Q. Did you at any time during the period in which he 
was under your care advise an operation to cure the hernia ? 
A. Did I advise it? 

Q. Would you? A. No, sir. 

Q. Would you advise against it? A. Yes, sir. 

Q. Can you explain that? A. Well, it would be a poor 
risk. I am not a surgeon, I could not qualify as a surgeon. 
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But I think that ought to be put up to him. Doctor 

141 White has refused to operate on him and Doctor 
Hunter said in his estimation he was a poor risk. 

Q. Would you advise an operation at this time? A. Xo, 
sir. 

Q. Did you have any conversation with Doctor White 
concerning Mr. Donaldson's condition? A. Xo, I did not, 
no, sir. 

Q. During the time he was under your observation and 
your care, Doctor, was there a change in his disability dur¬ 
ing that period ? A. Well, the improvement of his blood 
sugar. That has improved. That is normal now. 

Q. But I mean so far as being able to obtain employment. 
A. I do not know what he could do with a hernia. I do 
not think he could do his regular work he has always done. 

i Q. It would not be possible for him to lift or do any sort 
of work ? A. To lift would aggravate it. It could possibly 
become strangulated. 

Q. That would cause strangulation? A. It may. 

I Q. Do you think he is now physically able to do work ? 
A. Xo, I do not. 

! Q. Then, from tlu* time that you first had him under 
your observation until the present time, has that 

142 disability increased to any degree, or hasn't it? A. 
Well, I could not tell since that last examination. 

That has been some time in September. 

Q. 1 mean during the period he first came to you up to 
the time— A. (interposing) Well, I will tell you arterio¬ 
sclerosis is a progressive thing. It never gets well. As 
age goes on it gets worse. 

Q. Does that mean that your answer would be that his 
disability is increased? A. Yes, it has. 

Q. Would you say it has increased from a temporary to 
a permanent degree? A. Well, arteriosclerosis is per¬ 
manent. 

Q. Permanent? A. You can't cure it. It is incurable. 

Q. His disability has increased from a temporary de¬ 
gree to a permanent degree? A. It has got worse. 

Q. I mean from the time you saw him— A. (interpos¬ 
ing) Except the sugar. The sugar has improved. 

Mr. McGrath: I am talking about his general condition, 
his general physical condition. You may inquire. 
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143 Cross-Examination 

By Mr. Reis: 

Q. Doctor, when did Mr. Donaldson first come under 
your care? A. I think it was some time in 1933 or 1934. I 
am not sure. 

Q. Do you have your records with you? A. I haven’t it 
with me, no. 

Mr. McGrath: Before I forget, I would like to intro¬ 
duce that, if you have no objection (indicating the paper 
writing referred to). 

Mr. Reis: Xo, I have no objection. 

The Deputy Commissioner: Received in evidence as 
Claimant’s Exhibit 1. 

(The document in question was thereupon received in 
evidence and was by the Reporter marked “Claimant’s 
Exhibit Xo. 1, 4-13-38, J. J. S.,” and is filed in the office of 
the Deputy Commissioner with the original papers in this 
case.) 

By Mr. Reis: 

Q. You did not attend him at any time prior to the hear¬ 
ing that was held in connection with this compensation 
claim here, did you, Doctor? A. I do not know. I could 
not tell you. 

Mr. Reis: What is the date of that, Mr. Cardillo? 

The Deputy Commissioner: The first hearing? 

144 Mr. Reis: Yes, February, 1932. 

By Mr. Reis: 

Q. The first hearing was held in February, 1932. He did 
not come under your care until some time after? A. 1 do 
not think he did, no. I am not positive of that. I have my 
records at home. I did not bring them. 

The Deputy Commissioner: I have these records here. 
We can tell whether Doctor Donn was here. The first hear¬ 
ing was held on January 29, 1932, at which time Doctor 
Donn did not testify. 

The second hearing was held on February 5, 1932, at 
which time Doctor Donn did not testifv. 
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By the Deputy Commissioner: 

Q. You did not testify before? A. No, this is the first 
time I have been here. 

Bv Mr. Reis: 

Q. Doctor, have you ever examined the hernia? A. Yes, 
sir. 

Q. That is retained by a truss, is it, Doctor? A. He 
wears a truss, yes. 

Q. Does he wear it all the time, according to the history? 
A. No, I have only seen him when he has been in bed. I do 
not know. Of course, he would not wear a truss in bed. 

Q. Have you noticed any material change in the 

145 hernia? A. I have not looked at it, oh, for I do not 
know, sometime—I guess it was along in December 

when I had that test made. 

Q. Was there any change when you saw it in December? 
A. I could not see anv. 

Q. In other words, the hernia condition in December was 
about the same as it was when you first saw him ? A. Pos¬ 
sibly, yes. There may be some slight changes, but I 
couldn’t see them. 

Q. Not material enough for you to note them? A. No. 

Q. Is it your opinion now he is less able to work than 
he was when he first came under your care? A. Less able 
to work? 

Q. Now than when he first came under your care? A. 
He is unable to work now and he wasn’t at that time. 

Q. In other words, you feel there has been no change in 
his abilitv to work? A. The onlv thing is on account of 
the hardened arteries. We get these arteriosclerotic 
changes and coronary thrombosis and all those things are 
brought about by lifting or heavy work. Now, in his work 
I understand he has to lift a whole lot. I do not know a 
whole lot about it, but that is my understanding. 

Q. He was a furniture finisher, according to the 

146 testimony at the first hearing. A. Yes, he told me 
he had to lift desks and things like that. 

Q. Is he in your opinion unable to do any work or unable 

to do anv heaw work? A. Well, he is unable to do anv 
► * • 

heavy work or any work, that is, with any excitement. 1 
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suppose. I suppose sitting down at a desk writing—he 
might do that—some sedentary life. 

Q. He is able to do light work in your opinion which 
does not require any great amount of activity? A. Yes. 
He can’t do any manual work. 

Q. But he could do non-manual work? A. Yes. 

Q. Now, what in your opinion is the principal disability 

feature, so to speak? Is it the arteriosclerosis or the high 

blood pressure? A. Well, the kidneys—they are all 

changes; they are all interrelated. Of course, with the 

kidney condition in an operation it may produce a uremia 

on account of the kidnev function. It shows the kidnev 

* * 

damaged there to the extent it would be a risky thing. 

Q. These conditions, Doctor, have no connection with the 
hernia, do they? A. Xo, but you asked me about the op¬ 
eration. 

147 Q. Xo, Mr. McGrath asked you about that. I did 
not ask you about that. Go ahead, sir. I am per- 
fectlv willing to let vou finish. A. That is all I have to 
say. The kidney is damaged and there is non-protein ni¬ 
trogen and casts present, which indicate degenerative kid¬ 
neys. There are arteriosclerotic changes also. 

Mr. Reis: I have no further questions. 

The Deputy Commissioner: Are you through with this 
witness ? 

Mr. McGrath: With the doctor, yes, sir. 

The Witness: Do I have to stay? 

The Deputy Commissioner: Yes, I want to ask you a 
few questions, Doctor. 

Examination in Chief 

By the Deputy Commissioner: 

Q. I do not quite comprehend your opinion in this case, 
Doctor, when I understood vou to sav that there had been 
some change in this man's condition from when you first 
saw him, which was in 1933. A. For the diabetes. 

Q. For the diabetes. A. That has improved, yes. 

Q. Doctor, we are considering here the case of a man 
who sustained a right inguinal hernia as the result 
14S of an injury which he suffered in Xovember, 1931, 
for which condition it was found that he could not 
be operated upon. A. Yes. 
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Q. And therefore compensation was awarded for partial 
disability because of inability in liis condition to repair 
the hernia. 

Now, have you any opinion to offer with respect to the 
right inguinal hernia, as to whether or not there has been 
any actual change in that condition from the time that you 
first saw him? A. His physical condition—of course, the 
objection to an operation is the presence of sugar or with 
the kidney involvement as it is. That is an objection to it. 

Now, in connection with this last report that Doctor 
Hunter gave, on the telephone he called me and he said 
then he was a poor risk in his opinion to operate, and that 
is when the sugar had gone to normal. 

Q. In other words, he was a poor risk and could not be 
operated upon because of the kidney condition? A. Yes. 
The kidney now is the sole thing. The diabetes could be 
aggravated or could recur. Now, of course, he has been 
dieting and taking care of himself, and that has kept the 
sugar within normal limits. Diabetes is really considered 
an incurable thing, but he has had better results than most 
people get usually. 

149 Q. Does he still have diabetes? A. His sugar is 
normal now. We call that normal. But he is under 

a diet. 

Q. But his kidney condition is present and that still 
makes him an operative risk? A. Yes. 

Q. So that actually the same risk exists now as did after 
the injury in November, 1931, operative risk? A. Yes. 

Q. That is, he cannot be operated because of some under¬ 
lying condition? A. He had two causes; now he has one. 
One has been cleared up. 

Q. But in so far as this hernia is concerned, has that 
remained the same? A. Well, I could not say that would 
be changed. Of course, it could not get better. If any¬ 
thing, it would get worse. 

Q. What would you say as to the character of his dis¬ 
ability due to the hernia alone, considering the fact that 
he cannot be operated upon? A. Well, of course, there 
is aggravation of the condition brought about by overwork, 
lifting. 

Q. Aggravation of what condition? A. Well, the hernia 
would be made worse. 
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150 Q. I mean so far as the character of the disability, 
whether it be permanent or temporary. A. It would 

be permanent. If it would be operated on I think it would 
be repaired. 

Q. You think that condition was permanent? A. Then 
it would be repaired. Then it is doubtful whether it would 
hold, if the muscle does not hold. Sometimes there is a 
recurrence even after operation. 

Q. Do you think he will ever be in condition where you 
think this hernia can be repaired ? A. I do not think so, 
no, sir, not with the arterial changes. 

Q. So would you or would you not say because of his 
condition, which renders him an operative risk, that the 
disability due to the hernia is permanent? A. Yes. 

Q. You would say that? A. Yes, unless it could be re¬ 
paired. 

Q. Well, I am assuming from your testimony it cannot 
be repaired. A. No, that would be permanent. 

Q. It would be permanent ? A. That is right. 

Q. When did it become permanent, Doctor, do you 
know? A. Well, at the time I started treating him. 

151 1 would say then, because he has had the diabetes 
and chronic Bright’s disease. 

Q. Assuming he had that when the original award was 
made, which was in 1932, assuming he had a diabetes and 
a kidney condition then, would you say his disability at 
that time was temporary or permanent ? A. A permanent 
thing, because it has not improved except for the sugar 
content. As I say, if he abused himself he would get sugar 
back there now. 

Q. Under what circumstances would you say this man 
would be ready for an operation? A. I do not think he 
ever would. I do not know how they could ever do it. 

Q. If the kidney condition could be eliminated? A. 
That is a chronic progressive thing as age goes on. I do 
not know how old he is, but I know the older you get the 
worse the condition becomes. The arteries harden more 
and more, and, of course, it affects the brain, heart, liver, 
or kidneys. His seems to be his kidneys. 

The Deputy Commissioner: I shall now give notice that 
this case will be continued also upon the ground of a mis¬ 
take in determination of fact by the Deputy Commissioner 
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in accordance with Section 22 of the Act as amended, or 
Section 22 of the Act as it existed prior to the amendment, 
indicating that upon his own initiative, or upon ap- 

152 plication by any party in interest, the Deputy Com¬ 
missioner may consider a modification of the case; 

so that additional ground will be brought into the case in 
view of Doctor Donn’s testimony. Of course, I am not 
attempting to decide it now, but 1 introduce that on my 
own initiative for whatever it may be worth after the entire 
record is reviewed. 

Now, if you care to ask any further questions, Mr. Reis, 
I will give you that opportunity. 

Mr. Reis: I have no further questions. 

The Deputy Commissioner: Is that all ? 

Mr. McGrath: I wanted to ask Mr. Donaldson a few 
questions. 

The Deputy Commissioner: All right, the claimant is 
recalled. He has been sworn. 

Mr. McGrath: Yes. 

Thereupon Richard E. Donaldson the claimant herein, 
was recalled as a witness in his own behalf and having 
been previously duly sworn by the Deputy Commissioner, 
as is above indicated, resumed the witness stand and, upon 
examination, testified as follows: 

Direct Examination 

Bv Mr. McGrath: 

1 Q. Mr. Donaldson, did you at any time refuse to cooper¬ 
ate with the insurance company for further medical 

153 attention? A. Why, when the hearing was first up 
they wanted to operate on me, and they sent me to 

the hospital. I was there two weeks—diabetes. I wasn’t 
fit to be operated on under any circumstances, and I had 
Doctor White there to verify on my report that I wasn’t 
fit to be operated upon. 

Q. Under what conditions did you refuse to be operated 
upon ? A. What ? 

' Q. Under what conditions did you refuse to be operated 
upon? A. I wouldn’t be able to stand it. 

Q. Who advised you as to that fact? A. Doctor White, 
Charles White. 
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Q. Can you do any kind of work? A. I have done sev¬ 
enty-five cents worth of work in the last four years. That 
was done at the house. 

Q. Are you able to walk up and down your stairs with¬ 
out assistance ? A. I have got to have support, balance up 
and down. I have to come down sideways instead of 
straight. 

Q. Now’, with reference to your physical condition, is 
your physical condition any different now than it was the 
first time that you appeared at this hearing? A. Well, it 
is considerably w’orse now’. 

Q. Tell the Commissioner in w’hat respect and how 

154 is it worse? A. Well, the blood test for one thing, 
and Bright’s—kidney trouble, and, another thing, 

the kidney trouble, and I have a double rupture which 
might strangulate. So all the doctors I have had here, both 
here and mv own, sav if I exert mvself or have a small fall 
or anything like that, that would bring strangulation on 
me and it w’ould be all over with me. 

Q. Do you wear any support ? A. Double hernia—I have 
to wear a truss for it. 

Q. Are you w’earing it now? A. I have got it on now’. 

Q. Have vou been continuing to wear it all this time? 
A. What ? 

Q. Have you been w’earing it all during this period? A. 
Practically night and day for the last five years—four 
years. 1 dropped from 199 to 176. 

Q. How old are you? A. Sixty-five. 

Mr. McGrath: You may inquire. 

Mr. Reis: Mr. Cardillo, will you give me a copy of a 
letter of April 15, 1933, w’ritten by the claimant to your 
office? I want to show’ it to him. 

The Deputy Commissioner: April w’hat? 

Mr. Reis: 1933. 

The Deputy Commissioner: A copy? 

155 Mr. Reis: You have the original. 

The Deputy Commissioner: The original, yes. 

Mr. Reis: If there is any point being made about that 
part of it, I want to clear it up for the record. I do not 
see where it has any relationship w’ith this hearing. 

The Deputy Commissioner: Well, I think it has, because 
the only order filed in the case is the one referred to in 
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1932 which called for a continuation of payments without 
interruption. 

Mr. Reis: Then I will have to ask you to produce all 
your correspondence. 

The Deputy Commissioner: The record is there (indi¬ 
cating). 

Mr. Reis: All right, sir, may I refer to it? 

The Deputy Commissioner: Yes, surely, if you want 
to get anything into the record which you think will be 
helpful in clearing up that particular point. 

Might I ask at this point under what section you claim 
you have the right to suspend payments for failure of the 
claimant to submit to medical treatment? 

Mr. Reis: I am going to show you the letters written by 
this office. The law is handled in the jurisdiction of this 
office or under the direction of this office; so I am going to 
put the letters into the file. 

The Deputy Commissioner: It is not by the Deputy 
Commissioner nor by compensation order, is it? 

156 Mr. Reis: Sir? 

The Deputy Commissioner: It is not an order of 
the Deputy Commissioner? 

Mr. Reis: I haven't got your file. 

The Deputy Commissioner: I would not be governed by 
any action taken by a claims examiner, whether he was right 
or wrong in agreeing to any suspension of payments. 
Of course, coming up at this time I have to pass ou the 
merits of the case rather than on any statement made by 
any claims examiner. 

Do you understand what I mean, Mr. Reis? 

Mr. Reis: Xo, sir, I do not. 

Mr. McGrath: Of course, we raised the question in the 
beginning. 

The Deputy Commissioner: I say even assuming a 
claims examiner of this office in 1933 agreed to your sus¬ 
pension of payment in this case, that is not binding or con¬ 
trolling upon me. 

Mr. Reis: In other words, you distinguish what might 
be done under the signature of the Deputy Commissioner 
and what might be done under the signature of the claims 
examiner ? 

The Deputy Commissioner: Absolutely. When an order 
is filed it remains in full force and effect until modified, and 
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regardless of what agreement may be entered into by any¬ 
one in this office, it stands. 

That has been passed upon by the courts before. 

157 (Thereupon a discussion was held which, pursuant 
to the order of the Deputy Commissioner, was not 

recorded, and after which the following occurred:) 

By Mr. McGrath: 

Q. Mr. Donaldson, did there come a time from the time 
that the first award was made awarding compensation dur¬ 
ing which you received no compensation ? A. That was 
when it was first awarded. It is my understanding the 
Commissioner ruled, that is, the law ruled if I refused to 
take treatments my compensation would stop until I took 
it up. 

The Deputy Commissioner: That is admitted, that there 
is a period for which there was no compensation paid. 

Mr. McGrath: Do you admit that? 

The Deputy Commissioner: Sure. 

Mr. McGrath: I thought you were raising that ques¬ 
tion. I was going to show that through this witness for the 
record. 

Mr. Reis: I admitted that before we started taking testi¬ 
mony. 

Mr. McGrath: You may inquire, Mr. Reis. I beg your 
pardon. 

Cross-examination 
By Mr. Reis: 

Q. Mr. Donaldson, I am going to show you a letter dated 
March 13, 1933, written to you which reads as follows: 

“In connection with your compensation claim 

158 agaist the Maxwell Furniture Company, please com¬ 
municate with Doctor X. M. Smiler, 1912 Sixteenth 

Street, Northwest, Potomac 1684, upon receipt of this letter. 

We have instructed Doctor Smiler to arrange to hospitalize 

vou and see that vou receive treatment for vour diabetic 
* » •• 

condition. ’ ’ 

Did you get this letter (handing a paper writing to the 
witness)? Did you receive this letter? A. Yes, I received 
that letter and was up there and he claimed he didn’t get 
the letter. 
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Q. Sir? A. Doctor Smiler claimed he didn’t get any 
notification for me to come there. 1 have it on a memoran¬ 
dum at that time. 

By Mr. McGrath: 

! Q. Tell them what you have got there. A. I received a 
letter from the insurance company: 

“Report to Doctor Smiler," and I went up there to him 
and asked the hospital—four o’clock-—the exact time 1 
don't know, but I saw Doctor Smiler and he didn’t know 
anything about it, and he hadn’t been contacted by the in¬ 
surance company. 

Right after that I went into the hospital and was there 
eleven days. They didn't ask me for any operation or any¬ 
thing; he simply just told me 1 could go after I was there 
the eleven days. 

By Mr. Reis: 

159 Q. I thought you said Doctor Smiler did not know 
anvthing about it. A. Hev? 

Q. I thought you said Doctor Smiler did not know any¬ 
thing about it. A. That is what he said. 

1 Q. He did not know anything about treating you? A. 
He did not know anything about it, but advised me to come 
back at a later date; he would get in touch with you. 

Q. When did you call at his office ? A. I went back there 
again and made arrangements with him and went to the 
hospital. 

Q. When did you call there the first day? A. What? 

Q. When did you go to see Doctor Smiler the first time? 
A. What do you mean, what time? 

Q. What day? A. Well, I don't know what the date was. 
1 don't think I have it. 

Q. How soon did you go after you got that letter? 

Mr. McGrath: This is 1933, isn’t it? 

Mr. Reis: Yes. 

The Witness: April 4, 1933. 

By Mr. Reis: 

160 Q. What ? A. April 4, 1933. 

Q. That is when you went there? A. That is 
when I went there. 
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Q. And when did you go into the hospital ? A. What ? 

Q. When did you go in the hospital ? A. Discharged 
from the hospital May 5, three-thirty p. m., eleven days’ 
treatment—between April 4 and May 5. 

Mr. Reis: 1 did not understand what you said. 

Mr. McGrath: He said he went into the hospital be¬ 
tween April 4 and May 5 and then he was in the hospital 
eleven days; is that correct ? 

The Deputy Commissioner: That is what I understood 
him to say. 

Mr. Reis: Xow, 1 would like to read into the record a 
memorandum of a Mr. W. S. Bowen, formerly claims ex¬ 
aminer for the Compensation Commission, dated April 7, 
1933. Will it be necessary for me to have Mr. Bowen here? 

The Deputy Commissioner: Xot as far as I am con¬ 
cerned. I recognized that he was the examiner. 

Mr. McGrath: I would like to see it and make an objec¬ 
tion if I can. Mav I see it, if vou do not mind? 

Mr. Reis: Surely. 

(The document in question was handed to Mr. McGrath.) 

Mr. McGrath: I have no objection to that, except I can¬ 
not see the materialitv of it as evidence. Do vou wish to 
use that as evidence, Mr. Reis ? 

161 Mr. Reis: V’es. May the stenographer get those 
letters ? 

The Deputy Commissioner: What did you say? 

Mr. Reis: Do you want me to read them or let him get it 
later ? 

The Deputy Commissioner: I think the stenographer 
can get it later. 

Mr. Bowen is not here any longer. He was formerly 
here as claims examiner. 

Let us not complicate this case any further by any 
technicalities. That is the contention of the carrier that 
they did suspend payment because of the advice of an ex¬ 
aminer in this office. I think that is clearly understood 
from the record. 

Mr. McGrath: I object because it is clearly immaterial 
to the record. 

Mr. Reis: I would further like to introduce into the 
record a copy of a letter written to Mr. Richard E. Donald¬ 
son under date of April 13, 1933, apparently under the 
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signature of Mr. Bowen, whose initials, \V. S. B., appear 
at the bottom. 

The Deputy Commissioner: Suppose you pull those 
letters out as you go along, those letters you would like. 
Mr. Reis: 1 do not like to confuse your files. 

The Deputy Commissioner: Unless you expect to in¬ 
troduce several of them. If you pull them out, we 

162 will make them exhibits and incorporate them in the 
record. 

In order to save time, why can't we wait for that until 
the end of the hearing and let us take all the evidence we 
can. 

Mr. Reis: That will suit me very well. I would like to 
put Doctor Xeuman on. 1 think he would like to get away. 

The Deputy Commissioner: We can make an admission 
of what vou want in there. 

m 

Mr. Reis: I would like to go over your file. 

The Deputy Commissioner: You may make a statement 
for the record that would incorporate that. 

Mr. Reis: I would put the letters in. 

Are you through with the claimant ? 

Mr. McGrath: Yes. Are you through with him? 

Mr. Reis: Unless anything comes up on the record, that 
is all. 

Mr. McGrath: There is one question I did want to ask 
him. There was a statement made there as to sedentary, 
as I recall the doctor’s term—sedentary employment. I 
assume that means sitting down at a desk. 

The Deputy Commissioner: Sedentary, ves. 

Mr. McGrath: Is that what he said? 

The Deputy Commissioner: That is what I assumed it 
was. 

By Mr. McGrath: 

163 Q. Mr. Donaldson, can you use your hands to any 
degree or to any extent? A. I can't use them in my 

kind of work; can’t use them unless you get full hands, 
with the hands open (indicating). 

Q. What is the cause of that? A. I can’t extend them, 
can’t use them. 

Mr. McGrath: That it all. 
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By the Deputy Commissioner: 

Q. How old are you? A. Sixtv-five. 

Q. Sixty-five? A. Yes, sir. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Thereupon Dr. Lester Neuman was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

Direct Examination 

Bv Mr. Reis: 

• 

Q. You are Doctor Lester Neuman? A. Yes, sir. 

Q. Columbia Medical Building? A. Yes, sir. 

164 Q. Doctor, of what school are you a graduate and 
in what year did you graduate? A. Georgetown 

University, 1913. 

Q. Will you tell us what special training you have had 
for the practice of medicine following your graduation ? A. 
Post graduate work at the University of Vienna, Austria, 
outside of the United States; Army Medical Corps during 
the war: special studies in clinical pathology and diagnosis. 

Q. Have you been engaged in the active practice of medi¬ 
cine since vour graduation in 1913? A. Yes, twentv-fivc 
vears. This is mv anniversary rear. 

* * V * 

Q. Are you connected with any of the hospitals in this 
city? A. Yes, Emergency Hospital, Providence Hospital, 
and Tuberculosis Hospital. 

Q. Do you specialize in any other branch of medicine 
or surgery ? A. I do no surgery. 1 specialize in diagnosis 
and clinical pathology. I am the pathologist in charge of 
the laboratories in Providence, Emergency, and Tuber¬ 
culosis hospitals. 

Q. Do you know Mr. Richard E. Donaldson, the claimant 
in this case? A. Yes. 

165 Q. When did he first come under your attention 
or care? A. I saw him first on May si, 1933. 

Q. Have you seen him from time to time since that date 
up to the present ? A. I have seen him more or less period¬ 
ically since that time, ves. 

% 7 • 
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Q. You made examinations of him from time to time at 
tne request of the office with which I am connected ? A. 
Yes. 

Q. Representative of the insurance company involved? 
A. I suppose so. It was at your request, at the request of 
your office. 

Q. Yes. When was the date of your last examination ? 
A. December 11, 1937. 

Q. What did you find upon examination ? A. This last 
time? 

Q. At the last time, yes, sir. A. Why the easiest way 
would be to read the report and then I can elaborate on 
that if there are any questions. 

Mr. Reis: There is no objection to that, is there? 

The Deputy Commissioner: Xot as far as I am con¬ 
cerned. 

Mr. McGrath: I think the doctor can tell us without 
reading it. He will have to go back over it again. 

1 The Witness: Just summarize it, and then I will have to 
answer your questions. 

166 Mr. McGrath: 1 would like to agree with you, but 
I am afraid I have to object. 

By the Deputy Commissioner: 

Q. Can you testify, Doctor, without referring to your 
record? Can you testify from memory ? A. Well, Mr. Com¬ 
missioner, if 1 may be permitted, just informally, one never 
trusts his memory. I keep records for that purpose. I see 
too many people. 1 know in a general way. I remember 
the details of Mr. Donaldson because I have seen him a 
number of times. 

Q. If you desire to testify from the record which you 
made, you may do so. Just for the record say whether you 
would rather testify from the written report you have there. 
A. I will testifv to— 

Mr. Reis (interposing): Use your report. The Deputy 
Commissioner said you may use your report, and the rec¬ 
ord shows it. 

The Deputy Commissioner: Do you want your objection 
noted? 

Mr. McGrath: Yes, note it. 

The Witness: At the time of my examination this 
patient stated he was sixty-four years of age, on December 
10, 1937. He was seen at his residence: 
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“He had been examined a number oi’ times during the 
past few years and presents essentially the same picture 
as on previous occasions. He has bilateral inguinal 
167 hernia? which are well supported by a truss. His 
physician is Dr. Frederick Donn whom he saw about 
six weeks ago at the latter's office. The patient also has 
diabetes and states that no urine or blood examination has 
been made for a long time. He does not recall the date of 
the last examination. In connection with the diabetes, ho 
states that he is not very strict with his diet. The blood 
pressure is 190 systolic, 90 diastolic. 

“The condition which is causing him his real incapacity 
is a generalized arthritis of the deforming type. The joints 
especially involved are those of the hands and feet but the 
other joints also are involved. The pain and swelling 
wander from one group of joints to another. During the 
past year, he has been somewhat better but he still walks 
with great difficulty and motion in most of his joints is pain¬ 
ful. He is not taking medicine of any kind at this time. 


“From a review of the above facts, it is evident that 
this patient has diabetes, arterial hypertension, bilateral 
inguinal herniae and arthritis. The latter condition is the 
one which is causing him most of his incapacity." 


Bv Mr. McGrath: 


Q. "What was that last answer, the last sentence ? A. The 
last sentence ? 

Q. The last condition. A. “The latter condition is the 
one which is causing him most of his incapacity.“ 


168 By Mr. Reis: 

Q. Doctor, you are familiar with the history to the effect 
that he strained himself some years ago while working and 
sustained a hernia ? A. Yes. 

Q. Have you examined the hernia or herniae, plural? A. 
It is plural, yes, sir: he has bilateral, on both sides. 

Q. On each occasion that you have seen him? A. Yes. 

Q. Has there been any change in the condition of the 
bilateral herniae? A. None that I can detect. They ap¬ 
pear to be essentially as they were originally. 

Q. Does he give a history of having worn the truss con¬ 
tinuously? A. He states that he has worn it. He stated, 
rather, he had worn it practically all the time. 
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Q. In your opinion are the bilateral herniae retained 
properly by the truss? A. Yes. 

Q. Doctor, what is your opinion as to whether or not 
there has been any change in his general physical condi¬ 
tion between the time of your first examination and the time 
of your last examination in December, 1937? A. 

169 Well, the arthritis has come into the picture since 
that time. His diabetes, which was not very severe 

at the time of his original observation at Emergency 
Hospital in May, 1933, was not very severe, and during that 
period of observation his blood sugar came down to 125 
iiiillograms, just under dietary control, without the use of 
insulin; so we were dealing with a mild diabetes. 

The arthritis, however, has come into the picture and has 
caused him a great deal of discomfort and pain and disabil¬ 
ity. The increase in blood pressure is due to the march of 
time. This man is five or six vears older than when he 
was seen originally, and hypertension or arteriosclerosis 
is a progressive disease. 

Q. Is there any connection between the arthritis and the 
injury ? A. Certainly not. 

Q. Is there any connection between the diabetes and the 
injury? A. Xo, sir. 

Q. Is there any connection between the arterial hyperten¬ 
sion and the injury? A. Xo, sir. 

Q. What is your opinion as to whether or not Mr. Donald¬ 
son is able to work ? A. Well, you would have to sort of 
define “work.” 

170 Q. Well, if he is able to work, what kind of work 
in your opinion is he able to do? A. With his arthri¬ 
tis, and up until—I might just talk freely—his arthritis was 
extremelv bad until about a vear ago. He was almost com- 
pletely incapacitated from his arthritis. He could not go 
up and down steps: his fingers were turned in; and he was 
almost completely helpless. But that was due to the arthri¬ 
tis. In the last vear his arthritis is better, but vou can see 
the condition of his hands now. But I doubt that he could 
do verv much of anything because of his arthritis. 

Q. Is that the cause of his complaint which he made a 
few minutes ago as to the pain in his hands, in your 
opinion? A. Oh, yes, definitely. 

Q. In so far as the herniae are concerned. Doctor, and the 
other conditions which were present at the time when you 
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first saw him, would you say that he is able to work, that 
is, leaving out the arthritis’ A. Yes. Well, certainly 
thousands of men do work with bilateral or single herniae, 
desk work or sedentary work, whatever kind of work you 
want to call it, and the herniae themselves would not make 
him totallv disabled from doing anv kind of work. 1 mean 
trusses are worn for that purpose, and, as 1 say, thousands 
of men lead a more or less active life with herniae. 

Q. Assuming further he had the herniae together 
171 with the diabetes and the hypertension and the kid¬ 
ney condition without the arthritis, could he work? 
A. Yes; he could do some type of work—called sedentary 
work—not requiring any great physical effort, such as lift¬ 
ing things, lifting heavy objects. 

Mr. Reis: Your witness. 

Cross-examination 


Bv Mr. McGrath: 


Q. Doctor, these other disability elements that you have 
described would necessarily involve a certain amount of 
aggravation to that injury of the herniae, would they not? 
A. Xo, sir. 

Q. They would not ? A. Xo, sir. 

Q. You stated that when you first examined him he was 
unable to work: is that correct? A. Xo, I did not say that. 

Q. Will you tell us now whether or not he was able to 
work when vou first examined him A. Xow, again I will 
have to ask you to define “work.'"' That is a double 
hernia— 


Q. (interposing) The kind of work— A. (interposing) 
He had been accustomed to do? 

Q. Yes, sir. A. I don’t believe it would have been 
172 sensible to have done heavy work with a double 


hernia. That is correct. 

Q. Xow. at that time what would you say with regard to 
his capacity for the kind of work that he was doing ? Would 
you say his disability at that time was temporary or per¬ 
manent ? A. Well, I should say at the time you would have 
to say it was temporary, depending upon the outcome of 
the last situation. 

Q. Doctor, will you answer this question, please, sir? 
When does temporariness give place to permanency? A. 
I think that is more legal than medical. 
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Q. That is medical. A. I disagree with you. I mean I 
could not answer a broad question of that sort. 

Q. Well, we have a question here where at one time a 
man was temporarily disabled. Now the question is as to 
whether or not he is permanently disabled now, and that is 
the reason 1 am asking you the question. A. If I can just 
discuss the case informally, I think the whole picture has 
changed. We are not dealing with the same medical pic¬ 
ture in 1938, today, as we were dealing with it in 1933. 

Q. Then will you say his condition has grown gradually 
worse all the time? A. Mis general condition? 

Q. Yes. A. Yes, but let me interrupt a moment. 

173 The arthritis has come into the picture. I do not 
think there was arthritis in 1933. 

Q. So far as you could see? A. Yes. Well, that is true. 
He had no symptoms of arthritis, and that is our only 
basis for judgment. I think you will have to admit that. 
There was no basis for making a diagnosis of arthritis in 
1933. 

Q. You stated you examined him in December of this last 
year. A. December 11, yes. 

Q. And he walked with great difficulty, he complained? 
A. Well, he complained of pain in his joint, probably his 
thigh. 

Q. And you examined him, did you not, to see whether or 
not they were justified? A. Oh, yes, surely. 

Q. Would you say Mr. Donaldson is now able to do the 
same kind of work that he was doing at the time he was 
temporarily disabled? A. Xo, sir. 

Q. Would you say that all these various disabilities that 
have occurred since that temporary disability arose are in¬ 
terrelated with each other ? A. I do not think the diabetes 
—in the first place, he had diabetes at that time. 

174 Q. Yes. A. Pie had a little kidney involvement at 
that time. He had no arthritis at that time. I see 

no relationship between his arthritis, which he has today, 
and which he has had for the past two years, and any of 
his other illnesses. 

Q. Would there be any relationship between the herniae 
and the arthritis? A. Xo, sir. 

Q. Would there be any relationship between the diabetes 
and the arthritis? A. Xo. 
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Q. There would not be any relationship one with the 
other? One would not affect the other? A. Xo direct re¬ 
lationship between the two, no; no causal factors between 
the two at all. 

Q. Xo causal connection? A. Xo, sir. 

Q. Then, assuming- this to be true, Doctor, that the man 
was able in 1931 to do his usual work such as he was doing 
at the time, and since that time he has been unable to do 
it over a period of five years, would you say his condition 
was temporary or permanent, so far as his disability from 
performing that particular work was concerned? A. You 
mean judging the entire picture ? 

175 Q. Yes. A. 1 should say he is permanently dis¬ 
abled at the present time. 

Q. There isn't any question about that? A. Xot in my 
mind. 

Q. Then practically in effect you would agree with Doc¬ 
tor Donn as to the man's disability over that period? A. I 
am not comparing that. I simply say that the total pic¬ 
ture, particularly, as I stated in my report, his arthritis 
renders him unable to work at this time. 

Q. Would you say that his physical condition from the 
first time that you examined him until the present time has 
gradually grown worse? A. Well, you would have to divide 
it up a little bit. I mean the record shows his diabetes is 
better: I mean Doctor Donn's record. After all, he is his 
physician. His blood pressure, his arteriosclerosis, is ap¬ 
parently a little worse. His herniae are essentially the 
same, lie has a new disease in the picture which is ar¬ 
thritis, and that is the crippling thing at the present time. 

Q. Even though he did not have arthritis, would he still 
be able to perform the work that he had done before he was 
injured? A. Xo, I do not think at the present time that he 
would be able to lift heavy objects, heavy pieces of 

176 furniture. 

Q. He could not do the same kind of work he 
was doing; that is correct, isn’t it? A. I previously testi¬ 
fied 1 thought without the arthritis he could do a sedentarv 
type of work. 

Q. I am talking about the same kind of work he had done 
before. A. Xo, I do not think he could do that at the 
present time and in the present situation. 

Mr. McGrath: All right, sir. I believe that is all. 
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Examination in Chief 

By the Deputy Commissioner: 

Q. Doctor, assume that this man was partially disabled 
in 1932 because of the fact that he had a right inguinal 
hernia and could not be operated upon because he was a 
bad operative risk at that time, ami he was found to be par¬ 
tially disabled because of that condition. You having seen 
the case from time to time, would you say at the present 
time he is still a poor operative risk? A. Well, now, there 
is; some difference of opinion as to operative risks, of 
course. Xaturallv a man of sixtv-five with a vascular 

V 1 

disease would not be as good a risk now as he would have 
been five years ago. Is that what you mean ? 

Q. I am asking you, Doctor. 1 do not know what you 
have in mind. A. I want to get your question clear. As 
far as the diabetes is concerned, Mr. Cardillo, we 
177 who treat a great deal of diabetes, which particularly 
falls in my line, feel that with the present-day 
methods of treating diabetes, a diabetic can have any opera¬ 
tion done that anvbodv else can have done under the mod- 

• • 

cm method of treating. That was not true several years 
ago. I am just making a general statement. 

Q. You can qualify your answer, Doctor. Answer “yes” 
or “no,’* and then vou mav state vour reasons for it. A. 
Yes. 

Q. Would you consider him to be a poor operative risk? 
A. I would consider him to be a poor operative risk, yes. 

Q. Now, do you want to qualify that answer? Do you 
want to explain why? A. I want to qualify it by saying 
that I think five years ago, or whenever it was—roughly 
five years ago—he would not have been a poor operative 
risk. Of course, that is upsetting the testimony that has al¬ 
ready been given, I dare say. 

Mr. Reis: Would you ask the doctor whether he thinks he 
is a poor operative risk now, or may I ask him now? 

The Deputy Commissioner: You can later on. I did 
ask him. I do not know whether he has answered or not. 

By the Deputy Commissioner: 

Q. You might answer now. Doctor. Why is he a poor 
operative risk? 

Mr. Reis: At this time. 
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ITS The Witness: He !s a poor operative risk at this 

time because, for one thing, he is five or six years 

older. That is one important factor. He was originally, 

when I saw him in 1083, according to this record, sixty-one; 

he is now sixtv-five. 

•• 

By Mr. Reis: 

Q. He missed a year? A. He missed a year. 

He becomes a poorer risk as he grows older. 

Also, according to Doctor Donn’s facts, his arterioscle¬ 
rosis—and mine, too—has progressed, as it always does as 
we get older. 

His diabetes has not progressed, so that in that respect 
has not increased the risk. The diabetes evidently is under 
good control, and the age factor alone would make him, at 
that age level, a poor operative risk. The difference be¬ 
tween twenty and twenty-five is very little; the difference 
between sixty and sixty-five is very great, so far as opera¬ 
tive risk is concerned. 

By the Deputy Commissioner: 

Q. Are those the only reasons that you have for it? A. 
Plus the fact that a man with arthritis makes a very dif¬ 
ficult patient to handle. 

Q. How about the kidney condition? A. Yes, I 
179 mentioned that, that they have progressed in five 
years, and that would make the risk greater now 
than it was five years ago, in spite of the fact that the 
diabetes is better. 

Q. So if it were found he had a partial disability in 1932 
and because of that fact he could not be operated upon, 
it would naturally follow he has some disability at this date 
for the same reason, would it not? A. Yes, I think based 
on those facts I would feel that way about it. 

Q. Because of some of these underlying conditions which 
have persisted during the past several years which still 
render him a poor operative risk, would you say that the 
condition is now permanent, that is, his disability is now 
permanent—put it that way, disability from herniae which 
cannot be operated upon ? A. From the hernia angle, you 
mean ? 

Q. Yes. A. Yes, I should say so. 


108 


NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


Q. Would you say it was permanent in 1932, that his dis¬ 
ability at that time was permanent ? A. I do not think so. 

Q. Why not ? A. Because I think there—it gets to be a 
matter of opinion. I think it is questionable whether or not 
he could not have been successfully treated for his herniae. 

Q. Well, do you mean that there was a likelihood 

180 then that some of the underiving conditions could 
have been cleared up in time, or just what do you 

mean? A. 1 think his physical condition in 1932 was not 
sufficiently grave, or was not grave at all, as a matter of 
fact, and certainly was not serious enough to preclude the 
possibility of repair of the hernia. 

Q. Doctor, you have to assume for the purpose of this 
question that lie was a poor operative risk, then, and that 
his condition did not permit him to undergo an operation. 
Would vou sav his disabilitv because of the hernia at that 
time was permanent ? A. Well, it is hard for me to answer 
a question in which I disagree as to the advisability of 
operation. 

Q. Make it a hypothetical question. A. Do you mean 
to say if it were agreed that he could not be operated be¬ 
cause of his physical condition ? 

Q. That is right. A. It was agreed bv evervbodv he 
was too poor a risk. 

Q. Do you understand how the man's condition pro¬ 
gressed to date, how it progressed up to this date? Would 
vou sav from vour knowledge of this case, vour entire 
knowledge of the whole case, that his disability was perma¬ 
nent in 1932? A. Disability to do work of any kind? 

Q. Xo, partial disability. A. 1 should say his par- 

181 tial disability would probably be permanent from 
the standpoint of the hernia. 

Q. Yes, it would have been permanent then? A. Perma¬ 
nent partial. 

Q. Yes. A. Yes. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner: Is there anything else? 

Mr. McGrath: Do you have a statement from Doctor 
Broun? Is there a report from Doctor Brown? Is he the 
medical adviser for the Commission? 
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The Deputy Commissioner: Yes, he is. 

Mr. McGrath: Is that in the record? I would like to get 
it in. 

The Deputy Commissioner: We are through with the 
testimony now. Mr. Reis will go through the file and pick 
out certain things he wants in the record. You may be per¬ 
mitted to do likewise. Is there anything else? 

Mr. Reis: If Doctor Brown is going to testify, I would 
like to know about it and have Doctor Neuman remain. 

The Deputy Commissioner: No one has asked Doctor 
Brown to testify. 

Mr. McGrath: I will just ask that the report be 

182 admitted. 

Mr. Reis: Of course, if that is admitted I want to 
object to it, and I do not want to surprise my friend. Doc¬ 
tor Neuman should be here when the other doctor testifies. 

Mr. McGrath: Is Doctor Brown available? 

The Deputy Commissioner: He is here, yes. 

What is the date of that report ? 

Mr. McGrath: July 29, 1937. He examined him since 
that time, December 11, 1937. 1 won’t need that. 

Mr. Reis: May I excuse Doctor Neuman? Do you want 
him any further? 

The Deputy Commissioner: I won’t need Doctor Neu¬ 
man. 

(Thereupon counsel for the respective parties examined 
the record of the Deputy Commissioner in the instant case 
to determine what documents should be included in this 
transcript of testimony.) 

Mr. Reis: I would like to have the following admitted to 
the record. Some of those are at the request of Mr. Mc¬ 
Grath, the attorney for the claimant, and some at my re¬ 
quest. We just put in papers while we went along. 

The Deputy Commissioner: It will be admitted by con¬ 
sent ? 

Mr. McGrath: Yes. 

Mr. Reis: The letter of April 4, 1933, addressed to this 
office and signed by me with enclosed copy of form DCCA- 
307, notice to the Deputy Commissioner that the claim will 
be controverted, which is also dated April 4, 1933, 

183 and signed by me. 
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Letterhead of: 

YOUNG & SIMON 
Suite 340 Woodward Building 
Washington, D. C. 

April 4, 1933. 

D. C. Compensation Commission 
rrl44, Old Land Office Bldg., 

Washington, D. C. 

Re: Case =3266-G Maxwell Furniture Co.— 

Richard E. Donaldson—Injured 11/6/31 

Gentlemen: 

In connection with the above captioned case, we are ad¬ 
vised by Dr. N. N. Smiler that following receipt of our 
letter of March 13th, 1933, Mr. Donaldson called at his office 
and after speaking to him regarding the case, stated that 
he intended to call at our office. 

Dr. Smiler advises us that at that time he was prepared 
to arrange for the anti-diabetic treatments in accordance 
with our instructions, but Mr. Donaldson was unwilling 
to accept same. 

Mr. Donaldson called at our office on this date, at which 
time he refused to submit to hospitalization for the treat¬ 
ment as above indicated. 

In view of the above, we have controverted this claim, as 
per the attached signed copies of form DCCA-307. 

Very truly yours, 

YOUNG & SIMON 

Bv (Signed) JULIAN H. REIS 

JHR :GW 
Enc. 

form 307 
in duplicate 
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184 Form DCCA-307 

Case No. 

Insurance 

Carrier’s No. 

District of Columbia Workmen’s Compensation Act 
Office of Deputy Commissioner 
Washington, D. C. 

Notice to the Deputy Commissioner that claim will be 
controverted 

(To be submitted in duplicate to Deputy Commissioner) 

Note.—This form must be completed and filed with the 
Deputy Commissioner on or before the 14th day after the 
employer has knowledge of the alleged injury or death, in 
all cases where the right of the injured to compensation is 
controverted. 


1. Name of employer Maxwell Furniture Company 

2. Office address: 415 Seventh St., N. W. 

3. Name of injured person Richard E. Donaldson 

4. Present address: Street and No. 3123 Warder St. N. W. 
City or town Wash. D. C. 

5. Date of alleged accident or first illness 11/6/31,.M. 

6. Nature of alleged accident or occupational disease hernia 

7. When was notice of injury received from employer? 

11/16/31 

8. This case will be controverted for the following reasons: 

(«) For weekly wage?. 

(b) For rate of compensation?. 

(c) For period of disability?. 

(d) If controverted for any other reason, full statement 
thereof is required below: 

1. We contend that the claimant refused to ac¬ 
cept proper medical attention 
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9. Do you believe the controversy can be settled by confer¬ 
ence without the necessity for sworn testimony? no 
Name of Insurance Carrier New Amsterdam Casualty 
Co. 

Signed bv YOUNG & SIMON 

Official title By (signed) JULIAN H. REIS 

Dated 4/4/33 

185 Mr. Reis: Letter from the claimant addressed to 
this office dated April 4, 1933. 

“Washington, D. C. 

April 4/33 

Date of Injury Nov- 6-1931 

U. S. Compensation Com 
7 & F Sts N. W. 

Gentlemen 

I wish to call vour attention to mv claim with the New 
• • 

Amsterdam Casualty Co 340 Woodward Buldg payment 
due as of April 1st. 33. has not been paid to date. They 
have refused to pay my claim on the grounds that I have 
not complied with the law in regard to Medical Examina¬ 
tion. Now I was Examd by Doctor N. N. Smiler on Feb 
20-1933 on that date at 4:20 PM. Dr. Smiler rated my 
Blood pressure at 138 on same date my own Dr at 7:30 
PM rated my Blood pressure at 124 that don’t check Dr. 
Smiler claims positably he can cure me but he wont Guar¬ 
antee the cure me that I may have a comeback. Dr. C. 
Stanley White told me that it could not be done the above 
Blood pressure rateing does not look good to me as there 
is to much difference 

Yours Verv trulv 
•> •> 

(Signed) R. E. DONALDSON” 

Memorandum of April 7, 1933, addressed to Mr. Hoage 
under the caption of this case with the initials “WSB/d” 
and the signature “W. S. Bowen” on the typewriter. 
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186 “April 7, 1933 

Mr. Hoage: 3266-6 

Re: Richard E. Donaldson 
Injured November 6, 1931 
Maxwell Furniture Company 

You awarded compensation in this ease and the insurance 
company appealed to the District of Columbia Supreme 
Court for a review of your order. The Court upheld your 
order The claimant has two hernias which require an op¬ 
eration, but he is afraid of the operation. He claims that 
he is over sixty-one years old and has several other ail¬ 
ments which would make an operation dangerous 

You told me on March 7 to call the claimant in and do 
everything possible to show him that it would not be par¬ 
ticularly dangerous. I showed him that the insurance com¬ 
pany doctor Smiler is confident that he can improve the 
claimant’s condition so that the surgical operation would 
not be considered dangerous. At the interview the claim¬ 
ant agreed to allow Dr. Smiler to do whatever he could to 
improve his condition, but he reserved any agreement about 
the operation until after Dr. Smiler could finish the treat¬ 
ment. The claimant went to Dr. Smiler once, but has now 
balked on his agreement and the insurance company has 
controverted his rights to receive further compensation on 
the ground that he has refused proper medical treatment. 
The claimant is an old man and very much set in his opin¬ 
ions. 

187 Should the case be set for further hearing on this 
point, as requested by the insurance company ? 

WSB/d W. S. BOWEN” 

Letter of April 13, 1933, addressed to Mr. Richard E. 
Donaldson, the claimant, under the initials of Mr. Bowen. 

“April 13, 1933 

Mr. Richard E. Donaldson 3266-6 

3123 Warder St. N. W. 17 

Washington, D. 0. 

Dear Sir: 

We have your letter of April 4,1933, and can only inform 
vou that under the provisions of the Workmen's Compensa- 
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tion law you are not justified in refusing medical treatment 
offered you by the employer’s insurance company unless 
you can submit to this office approved medical evidence to 
support your refusal. 

You will recall the purpose of Doctor Smiler’s treatment 
at this time was merely to improve your physical condition 
so that you might ultimately be safely operated upon for 
the herniae. We can see nothing in your letter to warrant 
a refusal of this treatment. Compensation is not payable 
for any period of such refusal not supported by medical 
evidence. 

If you have no medical report to show that it would be 
detrimental for you to take the treatments offered you, 
you should at once inform the employer’s insurance com¬ 
pany that you will carry out the program of treatments 
outlined for you without further interruption. 

188 Very truly yours, 

WSB:h CLAIMS ADJUSTER.” 

A paper which is dated April *22, 1933, and captioned 
“Memorandum for file,” with the cast number at the top, 
with the initials of Mr. Bowen and his name typewritten at 
the bottom. 

“April 22, 1933. 

Memorandum for file: Cast No. 3266-6 

Donaldson came into say that he had obtained some med¬ 
ical reports which would be sufficient to show that he is 
warranted in refusing treatment offered him bv the insur- 
a nee company. He handed me report from Dr. Oscar B. 
Hunter, pathologist. These reports diagnosed Donaldson’s 
ailments, but they contained no opinion as to whether he 
is warranted in refusing treatment. I informed Donald¬ 
son that these reports were not sufficient to support his at¬ 
titude in refusing treatment. I informed Donaldson that 
these reports were not sufficient to support his attitude in 
refusing treatment. Donaldson said that he was not 
refusing treatment. I suggested to him that he there¬ 
fore contact with the insurance company office and have 
them arrange for resumption of the treatments. Donald¬ 
son then said that he would not go back to Dr. Smiler if 
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he were the last physician on earth. 1 told Donaldson that 
his statement constitutes a refusal of the treatment, if the 
insurance company i.s offering treatment at the hand 

189 of Dr. Smiler and he had shown no medical sup¬ 
port for refusing the treatments. 

Donaldson said that he believed he would have to engage 
the services of an attorney. 

WSB/d W. S. BOWEN” 

Copy of a letter dated June 9, 1933, addressed to the 
claimant under the signature of Mr. W. S. Bowen. 

“June 9, 1933. 3266-6 

Mr. Richard E. Donaldson, 

3123 Warder Street, X. W., 

Washington, D. C. 

Dear Sir: 

Replying to your letter of June 3, 1933, we must advise 
you that on March 13, 1933, the insurance company at our 
direction arranged for medical treatment with a view to 
improving your physical condition so that you could safely 
undergo the necessary surgical operation for the repair of 
the hernias resulting from your injury of November 6,1931. 

On March 9 in this office you agreed to submit yourself 
to appropriate treatment by Dr. Smiler, with the reserva¬ 
tion that you be allowed to go to Dr. White or some other 
surgeon at the end of the treatment for consultation re¬ 
garding your condition. 

When Dr. Smiler had prepared to go forward with these 
arrangements you were unwilling to accept the treatment. 
On April 4 when you called at the office of the insurance 
company you further expressed yourself as still refusing 
to submit to hospitalization. It now appears that 

190 you finally went to the Emergency Hospital on April 
24, but that you would not submit peaceably to 

the medical care provided for you there and you left the 
hospital on May 5 before the physician had completed his 
treatment. 

All this indicates that you are refusing to cooperate in 
the effort put forth to bring about your restoration. Un¬ 
der such circumstances you are depriving yourself of the 
benefits which the law provides for you. Until you can find 
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it possible to submit yourself unreservedly and without 
protest to the treatment designed to improve your physical 
condition so that there may be a safe operation, we know of 
no way that we could be justified in directing the insurance 
Company to pay you compensation for your lost time. 

Verv trulv vours, 

W. s. BOWEN, 

WSB/d Claims Adjuster” 

Memorandum dated November 3, 1933, captioned “Mem¬ 
orandum for File,” with the case number, under the sig¬ 
nature of K. F. Belair, Claims Adjuster. 

“November 3, 1933 

Memorandum for File: Case 3266-6 

Re: Richard E. Donaldson 
vs. 

Maxwell Furniture Co. 

The above captioned matter was the subject of an in¬ 
formal conference in this office at which time the 
191 Deputy Commissioner, Mr. Reis representing the in¬ 
surance company, Mr. Lebowitz, and the claimant 
were present. 

Compensation has been paid in this case until March 1, 
1933, upon order of the Deputy Commissioner and was 
suspended by the carrier on the refusal of the claimant to 
comply with the indicated medical treatment. The claim¬ 
ant is willing at this time to submit himself to Dr. White 
for such treatment as is necessary. The Deputy Commis¬ 
sioner advised all parties present that compensation should 
be resumed as of this date and that the period of interven¬ 
ing disability from March 1, to November 3, will be con¬ 
sidered at a later date. 

R. F. BELAIR, 

RFB:M Claims Adjuster.” 

Original letter written by Doctor Charles S. White under 
date of November 7, 1933, which letter is addressed to 
Young and Simon. That letter is two pages long. 
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Letterhead of: 

“Dr. Charles S. White 
1801 Eye Street 
Washington, D. C. 

November 7, 1933 

Young & Simon, 

Woodward Building. 

Washington, D. C. 

Attention: Mr. Reis. 

Dear Mr. Reis:— 

Following is a report of the re-examination of Mr. 
192 Richard E. Donaldson, made at your request: 

Re-examination of Mr. Richard E. Donaldson was 
Made in My Office on Xor. 3,1933 

Previous Historv: 

* 

In view of the fact that Mr. Donaldson has had several 
previous examinations, I will not go into the preliminary 
history, except to state that he is 59 years of age, a furni¬ 
ture finisher by occupation, that he is suffering with a 
herniae, and the object of my examination was to de¬ 
termine if he is in proper condition to have an operation 
performed and to indicate the prospect of a cure. 

Examination: 

Upon examination we found the patient has carious teeth 
and pyorrhea; has bronchitis with rales in his chest; his 
heart is enlarged and the sounds are feeble; his blood pres¬ 
sure is 120/62; he has a bilateral inguinal hernia; his urine 
contains a heavv trace of albumin, a verv heavv trace of 
sugar and an occasional cast. 

Opinion: 

It is my opinion that Mr. Donaldson is suffering from 
diseases of the heart and kidneys, has bronchitis and dia¬ 
betes. I believe that an operation for the cure of his herniae 
would be hazardous and a prospect of a permanent is not 
good, assuming he survived the operation. I consider Mr. 
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Donaldson’s condition, while not critical, serious, and he 
is unfit for manual labor. 

193 Yours very truly, 

(Signed) CHAS. S. WHITE 

CSWirlb CHAS. S. WHITE, M. D.” 

I think that is all. and may the record show, please, that 
Mr. W. S. Bowen was formerly a claims examiner of your 
office ? 

The Deputy Commissioner: Yes, that has been stated 
alreadv. 

Mr. Reis: In this office? 

The Deputy Commissioner: Yes. 

Mr. Reis: And Mr. R. F. Belair is now a claims examiner 
in this case? 

The Deputy Commissioner: Yes. 

Mr. Reis: Working under the Deputy Commissioner. 

The Deputy Commissioner: Yes. 

Now, there is one statement that I care to make about 
this Exhibit 1 for the employer today, which is a list of 
payments, total payments made to date. I note from the 
list that the last payment was made on August 9. 1937, and 
it called for a payment of two weeks from July 23, 1937, 
which supposedly ends on August 8, 1937. I think the 
proper dates for the last payment would be from July 23 
to and including August 5. The cancelled receipt does not 
give the dates covering that last payment, but it is admit¬ 
tedly for two weeks, beginning July 23, 1937, which 

194 would bring it to and including August 5, 1937, 
rather than August 8, as is indicated. 

Mr. Reis: That is apparently a typographical error. 

The Deputy Commissioner: I also want to clarify a prior 
statement I made with respect to introducing the ground 
of mistake of fact. Of course, that will be considered only 
if the amended Section 22 is considered. Prior to the 
amendment the case could not be modified on a mistake of 
fact by the Deputy Commissioner. 

Mr. Reis: Of course, our objections as made to the orig¬ 
inal claim will be noted as against the statement of the 
Deputy Commissioner, as well as against the claim made 
by the claimant himself. 
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The Deputy Commissioner: You mean your controver¬ 
sion as indicated ? 

Mr. Reis: Our objection to the statement of the Deputy 
Commissioner and the reply. 

The Deputy Commissioner: Yes, that has been made be¬ 
fore. That is part of the record. 

Does that conclude the record.' 

Mr. Reis: That is all 1 have. 

The Deputy Commissioner: The original receipts are 
returned to the insurance carrier. 

Mr. Reis: Do you want those kept in this city or shall I 
return them to the insurance carrier? 

195 The Deputy Commissioner: I think you can re¬ 
turn them Mr. Reis. 

Do you care to make any statement now with respect to 
the authority of law for the suspension of payments be¬ 
cause of the claimant's refusal to submit to medical treat¬ 
ment ? 

Mr. Reis: Xo 1 prefer to submit that in the form of a 
memorandum later if it becomes necessary. 

The Deputy Commissioner: All right. 

Have you anything further? 

Mr. Reis: I have nothing. 

The Deputy Commissioner: Mr. McGrath? 

Mr. McGrath: Xo, sir. 

The Deputy Commissioner: Then the hearing is con¬ 
cluded. 

(Thereupon the instant hearing was concluded.) 

# # W 

196 I hereby certify that the foregoing is a complete 
and accurate transcript of the shorthand report of 

the proceedings had and testimony presented at the de¬ 
scribed hearing, made by Joseph J. Sweeney, a competent 
shorthand reporter and a member of my staff. 

H. S. MIDDLEMISS, 

Official Reporter. 


120 


NEW AMSTERDAM CASUALTY CO. VS. CARRILLO. 


197 Claimant'.* Exhibit No. 1 
OSCAR B. HUNTER, M. D. 

Pathologist 

Columbia Medical Building 
1835 Eve Street. X. W. 

Washington, D. C. 

Urinali/si.* Report 

For Dr. Donn 

Patient's Name: Mr. Richard E. Donaldson 
Date: December 11, 1937 
Date Received: December 11, 1937 
Laboratory Serial No. 79764 

Routine 

Physical and Chemical Examination 
Quantity: 

Color: Clear amber 
Specific Gravity: 1,020 
Reaction: Acid 
Albumen: Moderate Amount 
Sugar: Negative 

Acetone and Diacetic Acid: Negative 
Indican: Not increased 

Centrifuged Microscopic Examination 

Casts: Many hyaline, moderate number finely granul 

Red Cells: Few 

White Cells: Moderate number 

Pus: POSITIVE (few small clumps) 

Epithelial Cells: Few squamous and round 

198 Crystals: Negative 
Amorphous Material: Negative 

Cylindroids: Few 

Special Examinations 
Chemical Blood Examinations: 

Sugar: 117.6 mgs. to 100 cc. 

(Normal 70 to 120 mgs.) 
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Non protein nitrogen: 42.8 mgs. to 100 cc. 

(Normal 25 to 35 mgs.) 

Creatinine: 1.6 nigs, to 100 cc. 

(Normal 1 to 2 mgs.) 

Reported (Signed) OSCAR B. HUNTER 

199 United States Employees’ Compensation Commis¬ 

sion for the District of Columbia 

Before Honorable Frank A. Cardillo, Deputy Commis¬ 
sioner for the District of Columbia 

No. 3266-6 

Richard E. Donaldson, Claimant, 
vs. 

Maxwell Furniture Company, Employer . 

New Amsterdam Casualty Company. Insurance Carrier. 

Transcript of Testimony at Hearing 
*> # ♦ 

Pursuant to notice, this matter was heard before Honor¬ 
able Frank. A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, at Washing¬ 
ton, D. C., on the 14th day of December, 1937, at 2 o’clock 
p. m. 

APPEARANCES: 

Robert W. McCullough, Esquire, in behalf of the 
claimant; 

Julian H. Reis, Esquire, in behalf of the respondent. 

200 The Deputy Commissioner: This hearing is upon 
application of the claimant, Richard E. Donaldson, 

who has filed an application for a modification of the case 
under Section 22 of the Act. 

According to the present record, a compensation order 
was filed on March 2, 1932, awarding compensation to the 
injured employee for temporary partial disability from De¬ 
cember 27, 1931, and directing that payments on that basis 
be continued until further order of the Deputy Commis¬ 
sioner. 
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In accordance with the terms of the said compensation 
order, compensation payments were continued by the New 
Amsterdam Casualty Company until August 5, 1937. 

On August 10,1937, there was received at this office Form 
D. C. C. A. 308, indicating that a total of 260 weeks had been 
paid, at the rate of $10.01 a week, aggregating a sum of 
$2602.60. 

Thereafter application for modification was filed. Ac¬ 
cording to the application filed, it is claimed that compensa¬ 
tion should be paid under Section 8 (c) 21. What is the 
position of the insurance carrier, Mr. Reis.' 

Mr. Reis: May I ask, before 1 advise you as to our posi¬ 
tion, as to whether this is under Section 22 as amended— 
that is, the amendment of May 26, 1934—or under the orig¬ 
inal Section 22 ? 

The Deputy Commissioner: What is your state- 
201 ment, Mr. McCullough? 

Mr. McCullough: Just a minute. I will have to 
see. I do not know. I will have to see the difference. 1 do 
not know which one I have. If I see the two, I could tell 
vou. 

Mr. Reis: That is the original Section 22 and here is the 
amended one (handing a pamphlet to Mr. McCullough). 

Mr. McCullough: We are relying on the Act as amended, 
Section 22, May 26, 1934. 

Mr. Reis: Our position with reference to the claim is 
this: we do not believe that the Deputy Commissioner has 
any jurisdiction of the claim under Section 22 as amended, 
for the reason that the compensation order which was issued 
as of—Can you give me the date? 

The Deputy Commissioner: March 2, 1932. 

Mr. Reis: March 2, 1932. Thank you, sir. 

(Continuing) Became final thirty days thereafter, and 
to say or to hold that this amendment could be applied to 
the compensation order in this case would make it retroac¬ 
tive. It is our opinion that that is illegal and that a statu¬ 
tory amendment of this kind cannot be considered as re¬ 
troactive. 

Do you want me to make any further discussion on that 
first point ? 

The Deputy Commissioner: Xot necessarily, unless you 
wish to. 
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Mr. Reis: Well. I might say this in addition: To 

202 hold this section as being retroactive, in our opinion 
would deprive the parties—that is, the respondent, 

employer, and insurance company—of their vested rights 
in violation of the constitution, particularly in view of the 
fact that there is no statement in the amendment that it is 
to be considered as retroactive. 

Secondly, our position is that the claimant has been paid 
all compensation to which he is entitled. We deny that 
there has been any change of condition or that there was 
any mistake in the determination of fact by the Deputy 
(’ommissioner. 

Thirdly, we say that if the claimant is entitled to any 
further compensation, which we deny, that would be under 
the provisions of Section 8 (f) 1, in which event compensa¬ 
tion would be payable out of the special fund. 

I think that covers it. 

Mr. McCullough: I would like to say, in furtherance of 
my answer to his question as to whether I chose to pro¬ 
ceed under Section 22 of one Act or Section 22 of another 
Act, that I wish to amend that statement to say that we 
rely upon the relief provided in the Compensation Act in 
its entirety as to modification of award, whether in the 
original Act or the amendment, and deny the right of the 
insurance company to set up a defense to any specific right 
this man may have under any specified paragraph. Our 
claim is under the whole Act and not under any special 
section which at this time may be referred to as a 

203 section amended or not amended. 

The Deputy Commissioner: As I understand 
the law, Mr. McCullough, you must proceed under some 
authoritv in law, and the onlv authoritv that I can see here 
for the modification of the case would be Section 22. 

Mr. McCullough: I think you are correct, yes, sir, but I 
do not want to commit Mr. Donaldson to saying that that 
is the section, although that is the section that we came 
in under—modification of award. 

The Deputy Commissioner: Then, as I understand the 
carrier's objection, it is that Section 22 of the Act as 
amended on May 26, 1934, is not retroactive? 

Mr. Reis: Yes, sir, that is correct, sir. 

The Deputy Commissioner: How about the application 
of Section 22 of the Act prior to the amendment? 
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Mr. Reis: Well, we cannot deny that that section was in 
effect, but if that is the section, I have to put in defenses for 
all possible defenses under the Act. 

The Deputy Commissioner: No; it is the same section. 
The only question is whether the section under the heading 
that existed prior to the amendment applies or whether 
the amended section applies. 

Mr. Reis: Well, if Section 22 as originally passed ap¬ 
plies, the only ground on which there can be a modification 
of the award is upon the ground of a change of con- 

204 dition. I think we are entitled to know whether they 
are proceeding under that theory or whether they 

are proceeding under the theory of Section 22 as amended. 

The Deputy Commissioner: I think you are, too. 

Mr. McCullough, will you now state on what ground of 
Section 22 you are proceeding? Is it on the ground of a 
change of condition or on the ground of a mistake of fact 
by the Deputy Commissioner? 

Mr. McCullough: A change in condition as found by 
the Commissioner. 

The Deputy Commissioner: As found by the Commis¬ 
sioner? What do you mean by that? 

Mr. McCullough: I mean by that that he found— 

The Deputy Commissioner (interposing): Temporary 
partial ? 

Mr. McCullough: Temporary partial. 

The Deputy Commissioner: Let us see if we can not 
clear it up for the record. Are you contending that there 
has been a change in his physical condition since the 
date of that last order in 1932 ? 

Mr. McCullough: We claim that his condition has got¬ 
ten worse, but now it is permanent. 

The Deputy Commissioner: That it is now permanent? 

Mr. McCullough: That is right. 

The Deputy Commissioner: I am assuming, then, that 
your application is based upon a change in condition 

205 since the date of the last order; is that correct ? 

Mr. McCullough: That is correct. 

Mr. Reis: Well, I cannot agree that that is correct, 
sir. 

The Deputy Commissioner: That is the claim. 

Mr. Reis: I claim that if his position is upon Section 22 
as amended he is contending that the Deputy Commissioner 
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made a mistake in the determination of fact and therefore 
the original objection which I made to the claim applies. 

The Deputy Commissioner: I do not see how you get 
that interpretation. I think it has been made very clear 
for the record that it is based on a change of condition 
and not on a mistake of fact by the Deputy Commissioner. 
If T am incorrect, I am willing to stand corrected. 

Is my understanding correct, Mr. McCullough? 

Mr. McCullough: The Commissioner found as a matter 
of fact in his original award that we had temporary partial 
disability. We claim that that disability is now perma¬ 
nent and total. 

The Deputy Commissioner: Well, that is a change in 
condition. That it is now total and permanent. 

Mr. Reis: May I ask if the claim is total and permanent 
as a result of the injury? 

The Deputy Commissioner: I presume so. 

Mr. McCullough: Yes. 

Mr. Reis: As a result of the injuries which he 
sustained ? 

206 Mr. McCullough: As a result of the conditions 
flowing directly from the injury. 

The Deputy Commissioner: Do you wish to make 
any other statement? 

Mr. Reis: I will let my objections as made stand and 
apply to the claim as it has been amended. 

The Deputy Commissioner: Let me get this straight 
for the record. You have actually paid to the claimant the 
sum of $2602.60? 

Mr. Reis: Yes, sir. 

The Deputy Commissioner: Representing 260 weeks 
from December 27, 1931? 

Mr. Reis: Consecutive payments. 

The Deputy Commission: Consecutive payments? 

Mr. Reis: For a five-year period. 

The Deputy Commissioner: Well, is it for a five-year 
period? 

Mr. Reis: Yes. We make continuous payments for a 
five-year period. 

The Deputy Commissioner: Five years, in my estima¬ 
tion, is more than 260 weeks. It is nearer to 261 weeks 
rather than 260 weeks. The Act specifies, in Section 8 (e), 
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that payment is to be made for temporary partial disability 
for five years, not 260 weeks. 

Mr. Reis: The law specifies that it shall not be 

207 paid for a period exceeding five years. 

The Deputy Commissioner: Yes. 

Mr. Reis: If we find by tabulation that it could not be 
more than several days’ additional compensation, we will 
be glad to pay that immediately. 

The Deputy Commissioner: So that under the circum¬ 
stances the final payment has not been made. 

Mr. Reis: I have not tabulated it. You say you have 
and I assume that that is correct, sir. 

The Deputy Commissioner: Well, I won’t decide whether 
Section 22 as it stood prior to the amendment applies or 
whether the amended Section 22 applies. However. 1 will 

hear whatever testimonv mav be offered todav and render 

* • % 

the decision after due consideration. 

Mr. McCullough: May it please the Commissioner, on 
the question of payment, I am advised by my client that, as 
a matter of fact, there are thirty-three weeks during that 
period for which no compensation was paid. T asked Mr. 
Reis to bring with him the record of payment, and that 
should be a verv easv matter to straighten out. 

I have here in my possession a list of the definite dates on 
which payments were not made in 1933, running from 
March 25 continuously on through October 30. 

I would like to ask, just to clear the record, whether those 
payments were or were not made, and, if so, to whom. 

208 The Deputy Commissioner: Do I understand 
that it is your contention that there was an omission 

of payments? 

Mr. McCullough: The omissions given to me by my 
client are definite dates on which he received no payment 
whatsoever, from March 25, 1933, to October 30, 1933. 

Mr. Reis: What date was that? 

Mr. McCullough: March 25, 1933, to October 30, 1933. 
I asked Mr. Reis to bring the vouchers, or whatever it 
was, to show whether those payments were made. 

Mr. Reis: I would not be in a position to produce can¬ 
celled drafts. I would have to get them from the home 
office. 

Mr. McCullough: Some evidence, I mean. 


1 
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Mr. Reis: What I have might be determined secondary 
evidence and would not be entirely accurate. 

The Deputy Commissioner: What does your file show? 

Mr. Reis: I would have to check through. 

Give me those dates again. 

Mr. McCullough: March 25, 1933, through October 30, 
1933, continuous omission of payments. 

Mr. Reis: I would not be able to tell that without going 
through the whole file. I did not bring it down. It is a big 
file about this big (indicating). 

Mr. McCullough: I told you over the phone— 

Mr. Reis (interposing): You did not tell me specifically 
what period you wanted. 

209 The Deputy Commissioner: 1 think it is a very 
important matter, and if necessary we will have to 

continue the hearing to get that information from the file, 
because if Section 22 applies as it existed prior to the 
amendment, the question would be whether the application 
was filed during the term of the award, and if there is still 
payment due that might decide whether or not the applica¬ 
tion has been filed during the term of the award, so I think 
it is quite important to get an accurate record made in the 
case. 

Mr. McCullough: May it please the Board: may I pre¬ 
sent another argument? Due to no misunderstanding be¬ 
tween Mr. Reis and myself, there has been some misunder¬ 
standing with my client. I had a conversation with Mr. 
Reis about the insurance doctor examining Mr. Donaldson, 
which he had done on Thursday or Friday of last week, and 
I understood, and I may have been in error, that Mr. Reis 
was going to submit me a finding from the doctor. I have 
not asked him whether that was so or not. I did not receive 
such a finding and, of course, was not entitled to it. I told 
Mr. Donaldson to have Doctor Donn here, his personal 
physician, and he is extremely deaf and understood me to 
say not to have him here. 

The Deputy Commissioner: Who is extremely deaf? 
Mr. Donaldson? 

Mr. McCullough: Oh, yes, he cannot hear at all. I 
talked to him and I thought he understood it. He 

210 said he did not understand it. 
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The Deputy Commissioner: So you have no evidence 
at all f 

Mr. McCullough: No medical doctor, no medical evi¬ 
dence, and for that reason I ask that the case be continued 
to a definite time, and also to pick up these payments. 

The Deputy Commissioner: Do you care to introduce 

anv evidence at all todav? 

• * 

Mr. McCullough: I prefer not to. 

The Deputy Commissioner: Has the carrier any evi¬ 
dence in its defense of this application? 

Mr. Reis: No, sir, we have not. 

The Deputy Commissioner: Under the circumstances, 
then, the only thing to do would be to continue the case, 
with specific request that the carrier produce all records 
of payments, either by the original drafts or photostatic 
copies of such payments, and that it will be expected at 
the next hearing that the claimant will have all his evidence 
ready in support of the contention that there has been a 
change of condition since the date of the last order. 

Is there anything further today? 

Mr. Reis: No, sir, I have nothing further. 

(Thereupon the instant hearing was concluded.) 

mm m 

211 1 hereby certify that the foregoing is a complete 

and accurate transcript of the shorthand report of 
the proceedings had and testimony presented at the de¬ 
scribed hearing, made by Nicholas Cinciotta, a competent 
shorthand reporter and a member of my staff. 

H. S. MIDDLEMISS, 

Official Reporter. 



NEW AMSTERDAM CASUALTY CO. VS. CARDILLO. 


129 


212 Plaintiff’s Exhibit 3 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

Compensation Order 
Modification of Case Under Section 22 
Case No. 3266-6 

In the matter of the claim for compensation under the 
District of Columbia Workmen’s Compensation Act 

Richard E. Donaldson, Claimant. 
vs. 

Maxwell Furniture Company. Employer. 

New Amsterdam Casualty Company, Insurance Carrier. 

A compensation order was filed in the above-entitled mat¬ 
ter on March 2, 1932, which order is made part hereof by 
reference, awarding compensation to the injured employee 
herein for temporary partial disability from December 27, 
1931, at the rate of $10.01 per week, until further order of 
the Deputy Commissioner. On September 21, 1937, an ap¬ 
plication was filed by the said employee for modification of 
the case under Section 22 of the law and for an award of 
compensation under Section 8 (c) (21) of the said law. 

Such investigation in respect to the said application 
having been made as is considered necessary, and further 
hearings having been duly held in conformity with law, the 
Deputy Commissioner makes the following 

Findings of Fact. 

That in compliance with the terms of the compensation 
order filed on March 2, 1932, the employer and insurance 
carrier have paid to the claimant compensation for tempo¬ 
rary partial disability for a period of 260 weeks, at the 
rate of $10.01 per week, in the sum of $2,602.60; that the 
said compensation order directed that payments of com¬ 
pensation be continued until further order of the Deputy 
Commissioner; that no order was filed directing the sus¬ 
pension of compensation payments or modifying the ease 
in any other respect; that compensation payments were 
suspended by the employer and insurance carrier from 
March 19, 1933, to November 2, 1933, inclusive, with- 
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213 out justification or authority of law and without 
order of the Deputy Commissioner; that compensa¬ 
tion payments were thereafter resumed and continued to 
and including August 5, 1937; that on the latter date com¬ 
pensation payments were without order again suspended; 
that an application was thereafter filed by the claimant on 
September 21, 1937, for a modification of the case under 
Section 22, on the ground of a change in conditions; that 
the claimant has not been paid compensation for temporary 
partial disability for a period of five years; that final pay¬ 
ment of compensation due under the terms of the compensa¬ 
tion order of March 2, 1932, has not been made; that at 
the time of the filing of the compensation order of March 
2, 1932, the claimant had diabetes, arterio-sclerosis, and 
disease of the kidneys; that because of these conditions the 
left inguinal hernia suffered as a result of the injury sus¬ 
tained on November 6, 1931, could not be surgically re¬ 
paired; that the employer and insurance carrier were di¬ 
rected to furnish the claimant with medical treatment, etc., 
in accordance with Section 7 (a) of the law for the purpose 
of eliminating the said diseases and restoring the claimant 
to a condition whereby he could submit to an operation for 
the repair of the hernia without danger or risk of loss of 
life; that such treatment rendered has not been successful; 
that to some extent the active diabetes was improved but 
that the kidney condition and the high blood pressure have 
grown progressively worse and the claimant developed ar¬ 
thritis after 1933: that the latter conditions are incurable 
and permanent and that the hernia, therefore, cannot be 
successfully repaired by operation; that on or before De¬ 
cember 11, 1937, there occurred a change in the claimant’s 
general physical condition which has changed the quality 
of the disability resulting from the injury sustained on 
November 6, 1931; that the disability resulting from the 

said injury has been since December 11, 1937, per- 

214 manent in quality and partial in character; that the 
claimant is entitled to compensation for such per¬ 
manent partial disability on the basis of two-thirds of the 
difference between his average weekly wage ($31.27) and 
his wage-earning capacity ($16.25) or at the rate of $10.01 
per week; that the unpaid compensation for temporary 
partial disability required to complete the five-year period 
of payments provided in Section 8 (e) of the law is $8.58 
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(6/7 weeks at $10.01 per week); that the accrued compen¬ 
sation for permanent partial disability from December 11, 
1937, to May 20, 1938, inclusive, is $230.23 (23 weeks at 
$10.01 per week); that no compensation has been paid to 
the claimant subsequent to August 5, 1937. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, Maxwell Furniture Company, and 
the insurance carrier, New Amsterdam Casualty Company, 
shall pay to the claimant compensation as follows: for 
temporary partial disability, 6/7 weeks at $10.01 per week, 
amounting to $S.58, and for permanent partial disability, 
23 weeks at $10.01 per week, from December 11, 1937, to 
May 20, 1938, inclusive, amounting to $230.23, which 
amounts shall be paid forthwith, and shall continue pay¬ 
ments thereafter in bi-weekly installments at the rate of 
$10.01 per week during the continuance of such partial dis¬ 
ability or until further order of the Deputy Commissioner. 

Given under my hand, at Washington, D. C. this twen¬ 
tieth dav of Mav, 1938. 

FRANK A. CARDILLO 
Dep u ty Co nun iss i oner 
District of Columbia Compen¬ 
sation District. 

215 Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
insurance carrier, and the attorney for the claimant, at 
the last known address of each as follows: 

Name Address 

Mr. Richard E. Donaldson, 68 V Street, N. W., Wash¬ 
ington, D. C. 

New Amsterdam Casualty Company. 340 Woodward 

Building, Washington, D. C. 

Mr. Robert W. McCullough, 80S H Street, N. E., Wash¬ 
ington, D. C. 

FRANK A. CARDILLO 
Deputy Commissioner 


Mailed May 20, 1938 
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216 Motion To Dismiss Bill of Complaint For 

Injunction 

Filed July 12 1938 

• • * 

Now comes the defendant Frank A. Cardillo, deputy 
commissioner, United States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That it appears from the bill of complaint with ex¬ 
hibits, including the transcripts of testimony made a part 
of the bill as plaintiff’s exhibits “2” and “4”, that the 
findings of fact and award of the deputy commissioner as 
contained in the compensation order, award of compensa¬ 
tion, filed May 20, 1938, complained of in the bill and an¬ 
nexed thereto as plaintiff’s exhibit “3”, are supported by 
competent evidence, and should therefore be regarded as 
final and conclusive. 

i 

3. That it appears from the bill of complaint and ex¬ 
hibits that the deputy commissioner had authority under 
section 22 of the compensation law to review the case of 
Richard E. Donaldson and to issue the compensation order 
of May 20, 193S, awarding him additional compensation 
for disability resulting from the injury he sustained. 

4. That the employer, Maxwell Furniture Company, 
which is primarily liable under the compensation law for 
the payment of compensation awarded Richard E. Donald¬ 
son by the compensation order of May 20, 193S, complained 
of in the bill, has not been made a party plaintiff; that said 
employer is an indispensable party plaintiff, and there has 
been, so far as this employer is concerned, a failure to in¬ 
stitute proceedings for judicial review of said compensa¬ 
tion order of May 20, 1938, within thirty days from 

217 the date of the filing of said order as required by 
the statute, and therefore said order became final and 

conclusive under section 21 of the compensation law, so far 
as the liability of said employer is concerned; that in view 
of the finality of the findings of fact and award no question 
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relative to the right of Donaldson to compensation can 
properly be raised in this proceeding, and therefore all 
averments in the bill with respect thereto, prima facie , do 
not state a cause of action or basis of relief to this plain¬ 
tiff. 

5. That the compensation order complained of is in all 
respects in accordance with law. 

6. For such other good and sufficient reasons as may be 
shown. 

DAVID A. PINE 

per W. S. T. 
United States Attorney. 

WILLIAM S. TARVER 

Assistant United States At¬ 
torney, Attorneys for Defen- 
ant Cardillo. 


Order Granting Motion to Dismiss 

Filed January 17 1939 

* ♦ * 

This action came on to be heard upon the motion of de¬ 
fendant Cardillo to dismiss the bill of complaint, and upon 
consideration thereof, it is this 16th day of January, 1939, 
ORDERED, ADJUDGED, and DECREED, that the mo¬ 
tion to dismiss the bill of complaint is hereby sustained, 
and the bill of complaint filed herein be, and the same is, 
herebv dismissed. 

0 R LUHRING 
Justice 

No objection as to form: 

SIMON, KOENIGSBERGER & YOUNG, 

By LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

218 Notice of Appeal. 

Filed January 19 1939 

• • • 

Notice is hereby given that New Amsterdam Casualty 
Company, defendant above named, hereby appeals to the 
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United States Court of Appeals for the District of Colum¬ 
bia from the final judgment entered in this action on Janu¬ 
ary 17, 1939. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Appellant. 

I herebv certify that on the 18th day of January, 1939, I 
served the foregoing notice of appeal on the United States 
Attorney for the District of Columbia, by mailing a copy 
thereof to said United States Attorney at the Court House, 
Washington, D. C. 

LAWRENCE KOENIGSBERGER 
Attorney for Appellant. 


Memorandum 

JANUARY 19 - 1939. 

Bond ($250) on appeal filed. 


Assignment of Error 

Filed January 19 1939 

* * • 

The Court erred in dismissing the bill. 

SIMON. KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys or Plaintiff. 

i I hereby certify that on the 18th day of January, 1939, I 
I served the foregoing assignment of error on the United 
States Attorney for the District of Columbia, by mailing a 
copy thereof to said United States Attorney at the Court 
House, Washington, D. C. 

LAWRENCE KOENIGSBERGER 
Attorney for Plaintiff. 
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219 Order to Send Original Transcript to United States 

Court of Appeals for the District of Columbia. 

Filed February 23, 1939 

* m * 

On motion of the plaintiff, and the defendant consenting 
thereto, it is 

ORDERED, this 23rd day of February, 1939, that the 
original of the transcript of the proceedings before the 
defendant, as Deputy United States Employees’ Compen¬ 
sation Commissioner for the District of Columbia, be sent to 
the United States Court of Appeals for the District of 
Columbia with the record on appeal, in lieu of a copy 
thereof, and that the Clerk of this Court shall transmit 
said transcript to said Court. 

JENNINGS BAILEY 
Justice. 

I consent. 

WILLIAM S'. TARVER 

Attorney for Defendant . 

220 Designation of Record on Appeal. 

Filed January 19 1939 

* • • 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein 
the following: 

1. Bill. 

2. Transcript of testimony. 

3. Motion to dismiss bill (omitting notice). 

4. Judgment. 

5. Notice of appeal. 

6. Memorandum: Cost bond on appeal approved and 

filed. 

7. Assignment of error. 

8. This designation. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

I hereby certify that on the 18th day of January, 1939, I 
served the foregoing designation of record on appeal on 
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I 

the United States Attorney for the District of Columbia, 
by mailing a copy thereof to said United States. Attorney 
at the Court House, Washington, D. C. 

LAWRENCE KOEXIGSBERGER 
Attorney for Plaintiff. 

221 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District 
Court of the United States for the District of Columbia, 
hereby certify the foregoing pages numbered from 1 to 220, 
both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in cause No. 67431 
in Equity, wherein New Amsterdam Casualty Company, 
a corporation, is Plaintiff and Frank A. Cardillo, as Dep¬ 
uty United States Employees’ Compensation Commis¬ 
sioner for the District of Columbia, is Defendant, as the 
same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of February, 1939. 

C. E. STEWART 

(Seal) Clerk. 

Endorsed on cover: No. 7356. New Amsterdam Cas¬ 
ualty Company, a Corporation, Appellant vs. Cardillo & C. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Feb 27 1939 Joseph W. Stewart, Clerk. 







©ntteb States Court of Appeals for 
tfje ©(Strict of Columbia 

JANUARY TERiM, 1939 


I 



No. 735(j 

SPECIAL CALENDAR 


NEW AMSTERDAM CASUALTY COMPANY, 
a Corporation, Appellant, 

V8. 

FRANK A. CARDILLO, as DEPUTY UNITED 
STATES EMPLOYEES’! COMPENSATION 
COMMISSIONER for the DISTRICT of 
COLUMBIA. 



The Standard Press, Inc.. Printeijs. Waahinjfton, D. C. 


i 


i 





INDEX 

SUBJECT INDEX 

Page 

Jurisdictional Statement__ 1 

Statement of the Case........ 2-7 

Relevant Parts of Statute Involved. 7-9 

Longshoremen’s and Harbor Workers’ Compensation Act, 

§8, 33 U. S. C. §908_ 7 

§8(c), 33 U. S. C. §908(c) . 8 

§8(c)(21), 33 U. S. C. §908(c)(21) .. 8 

§22, 33 U. S. C. §922_ 8-9 

Statement of Point- 9 

Summary of the Argument-- 9-10 

Argument . 10-18 

1. There was no change in condition..11-14 

2. There was no mistake in a determination of fact_14-15 

3. Amendment of statute as to mistake of fact not 

retroactive _ 16-17 

4. Claim not filed in time____17-18 

Conclusion _ 18 

CASES CITED 

American Mutual Liability Insurance Co. of Boston v. Lowe, 

85 F. (2d) 625______17,18 

Atlantic Coast Shipping Co. v. Golubiewski, 9 Fed. Supp. 315_ 12 

De Ferranti v. Lyndmark, 30 App. D. C. 417—.... 16 

Eagle-Picher Lead Co. v. Black, 164 Okl. 67, 22 P. (2) 907.... 13 

Hartford Hosiery Mills v. Jemigan, 149 Tenn. 241, 259 

5. W. 546_ 13 

Hassell v. Reineke Lumber Co., (Mo.), 54 S. W. (2) 758_ 13 

Hassett v. Welch, 303 U. S. 303......_ 16 

Incas Lead & Zinc Co. v. Morgan, 161 Okl. 33, 17 P. (2) 370_ 13 

Independence Indemnity Co. v. "White, (Tex.), 27 S. W. 

(2) 529 _____ 12 

Maillard v. Lawrence, 16 How. 251-- 15 

McEwen v. Den, 24 How. 242__ 17 

Miller v. United States, 294 U. S. 435__ 16 

Ohio National Bank v. Berlin, 26 App. D. C. 218__ 15 

Sampley v. Aldridge, 164 Okl. 66, 22 P. (2) 1036_ 13 

United States v. Goldenberg, 168 U. S. 95.. 15 

United States v. Magnolia Petroleum Co., 276 U. S. 160_ 16 

Wisconsin Central R. R. Co. v. United States, 164 U. S. 190_ 15 































Page 

TEXT CITED 

Webster’s New International Dictionary, 1931 ed_ 15 

STATUTES CITED 

Longshoremen’s and Harbor Workers’ Compensation Act: 

§8(c) ___5, 7-8 

§S(c)(21).. _2, 5, 8 

§8(c)-4, 5, 8, 11 

§21 (b)--—--——--——-2 

§22__2, 5, 8-9, 10,12,16,17 

§32(a)(1) - 3 

U. S. Code, 1934 ed., Tit. 33: 

§908(c) _ 

§90S(c)(21) _ 

§908(e)_ 

§921(b)_ 

§922_ 

§932(a) (1) -- 


- 5,7 

-2, 5,7 


D. C. Code, Title 18, §26_ 


19, §11_ 


Act of March 3, 1901, 31 Stat. 1225, c. 854, §226_ 

Act of May 17, 1928, 45 Stat. 600, c. 612, §1_ 

Act of May 26, 1934, 48 Stat. 806, c. 354, §2_ 

§5_____2, 5, 10, 16, 17, 18 

Act of June 25, 1938, 52 Stat. 1164_ 9 

Mo. St. Ann. §3340_ 12 


4, 5, 7, 11 

_ 2 

_5, 8-9 

3 

_ 2 

_ 2 

_ 2 

_ 2 

2,5,8 


ii 











Untteb States Court of Appeals tor 
ttje ©i-Strict of Columbia 


JANUARY TERM, 1939 


No. 7356 

SPECIAL CALENDAR 


NEW AMSTERDAM CASUALTY COMPANY, 
a Corporation, Appellant , 


FRANK A. CARDILLO, as DEPUTY UNITED 
STATES EMPLOYEES’ COMPENSATION 
COMMISSIONER for the DISTRICT of 
COLUMBIA. 


BRIEF on BEHALF of APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a decree of the District Court 
of the United States for the District of Columbia, dis- 
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missing a bill for an injunction, and to set aside an award 
of compensation under Section 8(c) (21) and Section 
22 of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act as amended [44 Stat. 1427, 1437; Act of 
May 26, 1934, c. 354, §§2, 5; §§908 (c) (21), 22, Tit. 33, 
U. S. C. 1934 ed.] made applicable to the District of 
Columbia by §1 of the Act of May 17, 1928 (45 Stat. 
600, c. 612; §11, Tit. 19, D. C. Code). 

The District Court had jurisdiction under Section 
21 (b) of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act [44 Stat. 1436; §921 (b), Tit. 33, U. S. C. 
1934 ed.]. 

This Court has jurisdiction to review the decree under 
the Act of March 3, 1901, 31 Stat. 1225, c. 854, §226; 
§26, Tit. 18, D. C. Code. 


The pleadings necessary to show the existence of the 
jurisdiction are: 

1. The bill (R. 1-5). 

2. The motion to dismiss the bill (R. 132-133). 


STATEMENT of the CASE. 

New Amsterdam Casualty Company filed its bill in the 
District Court of the United States for the District of 
Columbia against Frank A. Cardillo, as Deputy United 
States Employees’ Compensation Commissioner for the 
District of Columbia, to restrain the enforcement of an 
award of compensation by him (R. 1-131). The defend¬ 
ant moved to dismiss the bill (R. 132-133). The motion 
was sustained and the bill was dismissed (R. 133). This 
appeal is prosecuted from the judgment of dismissal (R. 
133-134). 
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The facts, as they appear in the bill and exhibits, are as 
follows: 

On November 6, 1931, Richard E. Donaldson and his 
employer, Maxwell Furniture Company, were subject to 
the provisions of the Compensation Laws of the District 
of Columbia, and New Amsterdam Casualty Company, 
the appellant, was the insurance carrier of the employer. 1 
On that date Donaldson sustained an injury. He filed 
with the then Deputy Commissioner his claim for com¬ 
pensation (R. 50-52). The insurance carrier denied 
liability (R. 13). Hearings were had and testimony 
was taken before Robert J. Hoage, then Deputy Com¬ 
missioner, on January 29, 1932 (R. 9-49), and on Febru¬ 
ary 25, 1932 (R. 52-79). At these hearings testimony 
was received tending to prove that Donaldson had sus¬ 
tained a hernia while he was uncrating furniture in the 
course of his employment (R. 14-21), and that the injury 
consisted of a left indirect inguinal hernia (R. 33, 46). 
He had previously, in 1927, sustained a hernia on his right 
side, for which he had been wearing a truss (R. 18-19, 
24). 

Donaldson stated at the hearing that he would not 
submit to an operation (R. 44, 46-47). Medical testi¬ 
mony was received from one surgeon tending to show 
that there was no evidence of marked arteriosclerosis, 
that his heart was negative and his blood pressure satis¬ 
factory, that his urine showed a trace of albumin but was 
otherwise negative (R. 46, 53), and that he could undergo 
an operation for the repair of the hernia satisfactorily 
(R. 54). Another surgeon testified that an operation was 
not advisable for the following reasons: (1) his blood 


1 Longshoremen’s and Harbor Workers’ Compensation Act, 
§32(a)(l), 44 Stat. 1439; §932(a)(l), Tit. 33, U. S. C. 1934 ed. 


4 


pressure was below normal; (2) he had a bronchial 
cough; (3) his musculature was poor and recurrence was 
likely; (4) there was sugar in his urine (R. 64). 

There was also medical testimony to the effect that it 
might be possible to treat him in such a way as to bring 
him into condition so that he could be operated upon 
(R. 72-73). 

On March 2, 1932, Robert J. Hoage, then Deputy 
Commissioner, made his findings and award (R. 6-8), by 
which he found that Donaldson’s injury consisted of a 
left inguinal hernia, that he had refused a surgical opera¬ 
tion for the repair thereof and that he was justified in so 
refusing (R. 7); made an award of compensation for 
temporary partial disability, at the rate of $10.01 per 
week, from December 27, 1931, to and including Febru¬ 
ary 27, 1932, payable forthwith; and directed that the 
employer and appellant, its insurance carrier, continue to 
pay compensation at that rate until the further order of 
the Deputy Commissioner, and furnish such necessary 
medical, surgical, hospital and other care and treatment 
as the nature of the injury and the process of recovery 
might require (R. 8). This award was made pursuant 
to Section 8(e) of the Longshoremen’s and Harbor 
Workers’ Compensation Act 2 providing compensation 
for temporary partial disability {infra, p. 8), for a 
period not exceeding five years. 

Pursuant to said award the appellant paid Donaldson 
compensation at the rate prescribed for 260 weeks. These 
payments should have been continued for 260-6/7 weeks, 
in order to make up the five-year period prescribed by 


2 44 Stat. 1427; §908(e), Tit. 33, U. S. C. 1934 ed. 
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the statute (R. 3). The five-year period expired De¬ 
cember 27, 1936, but payments continued until August 9, 
1937, as the payments had been suspended for several 
months during 1933 (R. 118, 126). 

On September 21, 1937, Donaldson filed with the ap¬ 
pellee, then and now Deputy Commissioner, an applica¬ 
tion for a modification of the award, under Section 22 
of the Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act, as amended May 26,1934, 3 and for an award of 
compensation under §8(c) (21) of said Act 4 (R. 3, 129), 
providing compensation for permanent partial disability 
{infra, p. 8), without limit as to time. 

It will thus be seen that Donaldson sought by his appli¬ 
cation to have his rating changed from that of temporary 
partial disability under Section 8(e) 5 to permanent par¬ 
tial disability under Section 8(c). 6 

The appellant controverted the claim upon the grounds 
that, the compensation order having been issued on 
March 2, 1932, no proceedings could be had under §22 as 
subsequently amended on May 26, 1934; that the amend¬ 
ment was not retroactive; that Donaldson had been paid 
all compensation to which he was entitled, and that there 
had been no change in condition and no mistake in a 
determination of fact by Deputy Commissioner Hoage 
(R. 122-123). 

Hearings were had and testimony was taken before 


3 44 Stat. 1437; Act of May 26, 1934, 48 Stat. 807, c. 354, §5; 
§922, Tit. 33, U. S. C. 1934 ed. 

4 44 Stat. 1427; Act of May 26, 1934, 48 Stat. 806, c. 354, §2; 
§908(c) (21), Tit. 33, U. S. C. 1934 ed. 

s §908(e), Tit. 33, U. S. C. 1934 ed. 

« §908(c), Tit. 33, U. S. C. 1934 ed. 
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the appellee as Deputy Commissioner, on December 14, 
1937 (R. 121-128) and April 13, 1938 (R. 80-109). 

At these hearings testimony was received tending to 
prove that in 1934 Donaldson had diabetes, chronic 
Bright’s disease and hardened arteries (R. 84) ; that the 
changes in the tissues of the kidneys were chronic changes 
and that his disability at that time was permanent; that 
since that time the blood sugar had cleared up but that 
at the time of the hearing (April 13, 1938) his kidney 
condition and blood pressure were about the same and 
that an operation to correct the hernia was not advisable 
(R. So) ; that at the time of the hearing his blood was 
normal so far as sugar was concerned; that arteriosclero¬ 
sis is permanent and incurable and had gotten worse 
(R. 86-88) ; that these conditions had no connection 
with the hernia; that the kidney was damaged and there 
were arteriosclerotic changes also (R. 89); that the 
diabetes had improved (R. 89); that the kidney condition 
was at the date of the hearing the sole factor which made 
an operation inadvisable (R. 90), and that Donaldson 
had developed arthritis since 1933 (R. 102, 104). 

On May 20,1938, the appellee, as Deputy Commissioner, 
made his findings of fact and award of compensation (R. 
129-131), by which he found that at the time of the 
filing of the compensation order of March 2, 1932 (R. 
6-8), Donaldson had diabetes, arteriosclerosis and dis¬ 
ease of the kidneys; that because of these conditions the 
hernia could not be surgically repaired; that treatment 
for the purpose of eliminating these diseases and re¬ 
storing Donaldson to a condition whereby he could submit 
to an operation for the repair of the hernia without the 
danger of risk of life had not been successful; that to 
some extent the active diabetes was improved but that 
the kidney condition and the high blood pressure had 
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grown progressively worse and that Donaldson had de¬ 
veloped arthritis after 1933; that the latter conditions are 
incurable and permanent and that the hernia therefore 
cannot be successfully repaired by an operation; that on 
or before December 11, 1937, there occurred a change 
in Donaldson’s physical condition, which changed the 
quality of the disability resulting from the injury sus¬ 
tained on November 6, 1931, and that the disability re¬ 
sulting from said injury has been since December 11, 
1937, permanent in quality and partial in character; and 
appellee made an award by which he directed the Maxwell 
Furniture Company and the appellant to pay Donaldson 
58.58 for temporary partial disability for 6/7 week at 
$10.01 per week, and permanent partial disability at 
$10.01 per week from December 11, 1937, during the 
continuance of such partial disability or until further 
order of the Deputy Commissioner (F-. 129-131). 

The appellant thereupon filed its bill to enjoin the 
enforcement of the award and to have the same vacated 
and set aside (R. 1-5). On motion of the appellee (R. 
132-133) the bill was dismissed (R. 133), and this appeal 
is taken from the decree of dismissal (R. 133-134). 


RELEVANT PARTS of STATUTE INVOLVED. 

Longshoremen’s and Harbor Workers’ Compensation 
Act. (44 Stat. 1424, c. 509; Act of May 26, 1934, 4S Stat. 
806, c. 354; Tit. 33, U. S. C. 1934 ed.) 

Sec. 8. (§908, Tit. 33, U. S. C. 1934 ed.) Compen¬ 
sation for disability shall be paid to the employee as 
follows: 

****** 

(c) Permanent partial disability: In case of dis¬ 
ability partial in character but permanent in quality, 
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the compensation shall be 66-2/3 per centum of the 
average weekly wages, which shall be in addition to 
compensation for temporary total disability paid in 
accordance with subdivision (b) of this section, 7 and 
shall be paid to the employee, as follows: 

****** 

(21) Other cases: In all other cases in this class of 
disability the compensation shall be 66-2/3 per 
centum of the difference between his average weekly 
wages and his wage-earning capacity thereafter in 
the same employment or otherwise, payable during 
the continuance of such partial disability, but sub¬ 
ject to reconsideration of the degree of such impair¬ 
ment by the deputy commissioner on his own motion 
or upon application of any party in interest. 8 

****** 

(e) Temporary partial disability: In case of tem¬ 
porary partial disability resulting in decrease of 
earning capacity the compensation shall be two- 
thirds of the difference between the injured em¬ 
ployee’s average weekly wages before the injury and 
his wage-earning capacity after the injury in the 
same or another employment, to be paid during the 
continuance of such disability, but shall not be paid 
for a period exceeding five years. 

Sec. 22 (§922, Tit. 33, U. S. C. 1934 ed.), as 
amended May 26, 1934 (48 Stat. 806). Words ap¬ 
pearing in the Section before amendment are en¬ 
closed in brackets. New matter is set in italics. 

Upon his own initiative, or upon the application 
of any party in interest, on the ground of a change 
in conditions or because of a mistake in a determina¬ 
tion of fact by the deputy commissioner, the deputy 


"The words “which shall be in addition to compensation for 
temporary total disability paid in accordance with subdivision (b) 
of this section,” were interpolated by the Act of May 26, 1934 (48 
Stat. 806). The question of whether this amendment affects in¬ 
juries sustained prior to the date thereof is not involved in this case. 

8 Paragraphs 1-20, and 22, relate to compensation for various 
specified injuries, not including herniae. 
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commissioner may, at any time [during the term 
of an award and after the compensation order in 
respect of such award has become final,] prior to one 
year after the date of the last 'payment of compen¬ 
sation, whether or not a compensation order has 
been issued, review [such order] a compensation 
case in accordance with the procedure prescribed in 
respect of claims in section 19, and in accordance 
with such section issue a new compensation order 
which may terminate, continue, reinstate, increase, 
or decrease such compensation, or award compensa¬ 
tion. Such new order shall not affect any compen¬ 
sation previously paid [, under authority of the prior 
order.] except that an aivard increasing the compen¬ 
sation rate may be made effective from the date of 
the injury, and if any part of the compensation due 
or to become due is unpaid, an aivard decreasing the 
compensation rate may be made effective from the 
date of the injury, and any payment made prior 
thereto in excess of such decreased rate shall be 
deducted from any unpaid compensation, in such 
manner and by such method as may be determined 
by the deputy commissioner with the approval of the 
commission . 9 


STATEMENT of POINT. 
The Court erred in dismissing the bill. 


SUMMARY of the ARGUMENT. 

1. The “change in conditions” contemplated by Section 
22 of the Act is a change for the worse in the condition of 
the employee, caused by the injury; and the term does 
not cover a continuance of the original condition of the 
employee, where such continuance is due to causes other 
than the injury. 


9 This section was again amended June 25, 1938 (52 Stat. 
1164). That amendment does not affect this case. 
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2. The determination by the Deputy Commissioner that 
the employee had sustained a temporary partial disability 
is not a “mistake in a determination of fact” by the 
Deputy Commissioner, even though impairments which 
subsequently developed, and which were not caused by 
the injury, render impossible a cure of the disability. 

3. The amendment by the Act of May 26, 1934 of Sec¬ 
tion 22 of the Compensation Act, which amendment for 
the first time authorizes the Deputy Commissioner to 
reopen a case for a mistake in a determination of fact, is 
not applicable to injuries sustained and awards made 
prior to the amendment. 

4. The claim was not filed in time because not filed 
during the term of the original award. Section 22 of the 
Act as in force at the time of the injury and of the original 
award, required a claim for increase of compensation 
to be filed during the term of the award. The subse¬ 
quently-enacted amendment of May 26, 1934, permitting 
such claim to be filed within one year after the last pay¬ 
ment of compensation, is not effective as to injuries sus¬ 
tained and an award made prior to the date of the amend¬ 
ment. 


ARGUMENT. 

The disability sustained by the employee was a hernia. 
At the hearing before the Deputy Commissioner on the 
original claim the testimony had been that an operation 
•was not advisable because the employee had low blood 
pressure, a bronchial cough, poor musculature, and sugar 
in his urine (R. 64) and that there was at that time no 
evidence of arteriosclerosis, that the heart was negative, 
and his blood pressure satisfactory (R. 46, 53). The 
employee stated that he would not submit to an operation 
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(R. 44, 46), and the Deputy Commissioner found that he 
was justified in such refusal (R. 7), and made an award 
for temporary partial disability under Section 8(e) of 
the Longshoremen’s and Harbor Worker’s Compensation 
Act. 10 Under this section the employee was entitled to 
two-thirds of the decrease in his wage earning capacity, 
for a period not exceeding five years. 

The evidence in support of the claim for additional 
compensation was not to the effect that there was any 
increase in disability. Some of the factors which had 
made an operation inadvisable at the time of the original 
award had cleared up previously to the time of the hear¬ 
ings on the application to reopen the case, i. e., the blood 
of the employee had become normal so far as sugar was 
concerned (R. 85) and his blood pressure was no longer 
abnormally low (R. 85). Since the prior award the em¬ 
ployee had developed chronic Bright’s disease and hard¬ 
ened arteries (arteriosclerosis), high blood pressure 
and arthritis; his kidney was damaged (R. 84-90, 102, 
104) and the kidney condition was the sole factor which 
then (1938) made an operation for hernia inadvisable 
(R. 90). The kidney condition had not existed at the 
time of the original award. 

The power of the Deputy Commissioner to reopen a 
case can be exercised only on the ground of (1) a change 
in conditions or (2) a mistake in a determination of fact. 

1 . 

The “change in conditions” contemplated by Section 
22 of the Act is a change for the worse in the condi¬ 
tion of the employee, caused by the injury; and the 
term does not cover a continuance of the original con¬ 
dition of the employee, where such continuance is due 
to causes other than the injury. 


10 44 Stat. 1427; §908(e) Tit. S3, U. S. C. 1934 ed. 
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There was in this case no change in condition so far as 
the disability was concerned. In fact the employee’s 
claim is based on the fact that his condition had not 
changed, i. e., it had not gotten any better, but it was 
not worse. An operation had become impossible due to 
diseases subsequently developed, which diseases were not 
the result of the original injury. This is not a change of 
condition contemplated by §22 of the Act. 

“Looking at the context, [of Section 22 of the Act 
as amended May 26, 1934] in relation to the whole 
scope and general purposes of the Act, the most 
natural meaning to be given to the expression ‘change 
in conditions’ would seem obviously to refer to a 
change in the physical condition of the employee 
caused by the accident. And this has been the mean¬ 
ing generally attributed to similar phraseology in 
state workmen’s compensation acts.” 

Atlantic Coast Shipping Co. v. Golubiewski, 9 
Fed. Supp. 315, 317. 

“Continuing incapacity for the same injury for 
which compensation has been awarded is not a change 
of condition within the statute authorizing the board 
to review* orders based upon a change of conditions. 
Graney’s Case 123 Me. 571, 124 A. 204; Hartford 
Hosiery Mills v. Jernigan, 149 Tenn. 241, 259 S.W. 
546.” 

Independence Indemnity Co. v. White (Tex.) 27 
S.W. (2) 529, 531. 

“. . . the change in condition contemplated by sec¬ 
tion 3340, R. S. 1929 (Mo. St. Ann. §3340), 11 which 
will warrant the entry of a new award increasing the 
compensation previously awarded, is a material and 
substantial change for the worse in the claimant’s 


11 This statute provided that “on the ground of a change in 
conditions” the Workmen’s Compensation Commission may review 
an award and terminate or increase the compensation previously 
awarded. 
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condition subsequent to the time the final award was 
made upon the last previous hearing. A continued 
incapacity of the same kind and character and for 
the same injury for which an award has been already 
made is not a change of condition within the meaning 
of the statute, nor is it the purpose of the statute to 
afford a method of correcting errors made in comput¬ 
ing the amount or period of the original award.” 

Hassell v. Reineke Lumber Co. (Mo.), 54 S.W. 

(2) 758, 760. 

“. . . the remedy provided by Section 38 12 is in¬ 
tended to be restricted to the consideration and deter¬ 
mination of whether or not there has been an increase 
or decrease of incapacity due solely to the in¬ 
jury. . . 

Hartford Hosiery Mills v. Jemigan, 149 Tenn. 

241, 243; 259 S.W. 546, 547. 


The burden is on the claimant to show that his condi¬ 
tion had grown worse and that the change was the result 
of the original injury. 

Incas Lead & Zinc Co. v. Morgan, 161 Okl. 33, 35; 
17 P. (2) 370 

Sampley v. Aldridge , 164 Okl. 66; 22 P. (2) 1036 

Eagle-Picher Lead Co. v. Black, 164 Okl. 67, 68; 22 
P. (2) 907. 

If the subsequently-developed inoperable condition of 
the employee were the result of infirmities caused by the 
injury, a different situation would be presented; but it is 
apparent from the testimony in this case that this condi¬ 
tion was due solely to the development of infirmities hav¬ 
ing nothing to do with the original injury. The fact that 
subsequently-developed conditions of disease, not caused 
by the factors which had caused the original injury, pre- 


12 Similar to Section 22 of the Longshoremen’s and Harbor 
Workers’ Compensation Act. 
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vented a cure, present no more reason for changing the 
award than would have a trauma sustained after the 
original injury, preventing a cure of such injury. 

The appellee stated in his findings of fact that at the 
time of the filing, by his predecessor, of the compensa¬ 
tion order of March 2, 1932, the employee had diabetes, 
arteriosclerosis and disease of the kidneys (R. 130). The 
order of March 2, 1932 contained no such finding and 
there was no testimony or other evidence before the 
appellee’s predecessor in any way whatever tending to 
indicate that at the time of the filing of that order the 
employee had either diabetes or arteriosclerosis or disease 
of the kidneys. On the contrary, the report of Dr. J. P. 
Shearer dated December 28, 1931, stated expressly, 
“There is no evidence of arteriosclerosis” (R. 45), and 
he repeated this statement orally (R. 54). There was 
not a word of testimony as to any diabetes or disease of 
the kidneys prior to the award of March 2, 1932. The 
sole factor rendering an operation inadvisable at the 
time of the hearings before the appellee was the kidney 
condition, which was a new development (R. 90). 


2 . 


The determination by the Deputy Commissioner that 
the employee had sustained a temporary partial dis¬ 
ability is not a “mistake in a determination of fact” 
by the Deputy Commissioner, even though impair¬ 
ments which subsequently developed, and which were 
not caused by the injury, render impossible a cure of 
the disability. 

We next consider the question of whether the original 
finding of the Deputy Commissioner that the disability 
of the employee was temporary was a “mistake in a 
determination of fact.” 
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There is not a word of testimony from which it can be 
concluded that the Deputy Commissioner was in error in 
making his original award, that is, the award was a 
correct one on the basis of the testimony before him, and, 
so far as appears from the record, all testimony which 
could have been adduced before him. As hereinbefore 
pointed out, the finding of the appellee that at the time 
of the original award the employee had diabetes, arterio¬ 
sclerosis and kidney disease, is utterly without founda¬ 
tion {ante. p. 14). 

After an interval of five years, and due to causes, not 
connected with the injury, which had developed in the 
meantime, it is found that the hernia is not now curable. 
This is no more a mistake in a determination of fact than 
would be the failure of a physician diagnosing the condi¬ 
tion of a patient to foresee that after an interval of five 
years he might develop certain diseases not then apparent 
nor even incipient. 

Words in a statute are presumed to have been used in 
their ordinary sense. 

United, States v. Goldenberg, 168 U. S. 95, 102 

Maillard v. Lawrence, 16 How. 251, 261 

Ohio National Bank v. Berlin, 26 App. D. C. 218, 222. 

A mistake is an apprehending wrongly; a misconcep¬ 
tion; a fault in opinion or judgment. 

Webster's New International Dictionary, 1931 ed. 
Wisconsin Central R. R. Co. v. United States, 164 
U. S. 190, 211. 
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3 . 


The amendment by the Act of May 26, 1934 of §22 of 
the Compensation Act, which amendment for the first 
time authorizes the Deputy Commissioner to reopen 
a case for a mistake in a determination of fact, is not 
applicable to injuries sustained and awards made prior 
to the amendment. 


The authority to reopen cases for mistake in a deter¬ 
mination of fact did not exist at the time of the injury 
on November 6, 1931, nor at the time of the making of 
the original award on March 2, 1932. That ground was 
added by the amendment of May 26, 1934 (48 Stat. 807, 
c. 354, §5). There is thus presented the question of 
whether this amendment was intended to be retroactive 
as to injuries sustained and awards made prior to its 
enactment. 


Statutes are not to be given a retroactive effect or con¬ 
strued to change the status of claims fixed in accordance 
wnth earlier provisions unless the legislative purpose so 
to do plainly appears. 

United States v. Magnolia Petroleum Co., 276 U. S. 

160, 162 

Hassett v. Welch, 303 U. S. 303, 314 

De Ferranti v. Lyndmark, 30 App. D. C. 417, 422. 


“The law is well settled that generally a statute 
cannot be construed to operate retrospectively unless 
the legislative intention to that effect unequivocally 
appears [Citing cases]. The principle is strictly 
applicable to statutes which have the effect of creat¬ 
ing an obligation." 

Miller v. United States, 294 U. S. 435, 439. 


“The above statute [Longshoremen’s and Harbor 
Workers’ Compensation Act] was amended May 26, 
1934 (Chap. 354, §5, 48 Stat. 807 [33 U. S. C. A. 
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§922]), by inserting a provision therein limiting the 
right of the Deputy Commissioner to reopen the case 
to ‘one year after the date of the last payment of 
compensation’, but the statute as amended gives 
no indication that it was to have a retroactive effect. 
Therefore it should not be so interpreted.” 

American Mutual Liability Insurance Co. of 
Boston v. Lowe, 85 F. (2d) 625, 627. 

It is of the very essence of a new law that it shall apply 
to future cases, and such must be its construction, unless 
the contrary appears. 

McEwen v. Den, 24 How. 242, 244. 

4. 

The claim was not filed in time because not filed during 
the term of the original award. Section 22 of the Act 
as in force at the time of the injury and of the original 
award, required a claim for increase of compensation 
to be filed during the term of the award. The subse¬ 
quently-enacted amendment of May 26, 1934, per¬ 
mitting such claim to be filed within one year after 
the last payment of compensation, is not effective as 
to injuries sustained and an award made prior to the 
date of the amendment. 

At the time of the injury and at the time of the award, 
Section 22 of the Act (44 Stat. 1437) provided that the 
Deputy Commissioner might at any time during the term 
of an award and after the compensation order in respect 
thereof had become final, review such order. By the 
amendment of May 26, 1934 (48 Stat. 807, c. 354, §5) it 
was provided that such review could take place at any 
time prior to one year after the date of the last payment 
of compensation. The application for review in this 
case was filed after the term of the award, but prior to 
one year after the date of the last payment of compen¬ 
sation. 

We do not consider it necessary to discuss the question 
of whether the change in the award must be made within 
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the one-year period, as a strict interpretation of Section 
22 as amended might seem to require, (though the opposite 
view was taken in American Mutual Liability Co, of 
Boston v. Lowe , So F. (2) 625, 627) or whether it is 
sufficient if the application for review be filed within 
that time, for it is our contention that both the applica¬ 
tion for review and the redetermination came too late, 
because the extension of the period was applicable only 
to compensation orders made subsequently to the enact¬ 
ment of the amendment. 

Statutes are not construed retrospectively unless the 
intent of the legislature that they shall be so construed 
plainly appears. The authorities on this point will be 
found under Subdivision 3 of this brief (ante. pp. 16-17) 
to which -we respectfully refer the Court. 


CONCLUSION 

The decree dismissing the bill should be reversed, and 
the case remanded for further proceedings. 

Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellant, 
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BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT 

This case arises out of a compensation n-der filed 
on May 20, 1938, by the appellee, Frank A. Car¬ 
dillo, Deputy Commissioner, District of Columbia 
Compensation District, United States Employees’ 
Compensation Commission, in which the deputy 
commissioner awarded compensation to Richard 
E. Donaldson for permanent partial disability re¬ 
sulting from an injury he sustained on November 
6, 1931, while employed as a furniture finisher by 

( 2 ) 
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the Maxwell Furniture Company, of Washington, 
I). C. (R. 129-131). Said compensation order was 
issued by the deputy commissioner pursuant to the 
provisions of the compensation law in force in the 
District of Columbia; namely, the Longshoremen's 
and Harbor Workers’ Compensation Act of March 
4. 1927 (44 Stat. 1424; U. S. C., Title 33, Ch. 18, 
Secs. 901 et seq.), as made applicable to the District 
of Columbia by the Act of May 17, 1928 (45 Stat. 
600. Ch. 612, See. 1; D. C. Code (1929), Title 19, 
Ch. 2. Sec. 11), which will be referred to herein¬ 
after as the “compensation law.’* 

The statement of the case and relevant parts of 
the statute involved as set forth on pages 2 to 9 of 
appellant’s brief appear to be substantially correct 
and will not therefore be repeated in this brief. 

It will be seen from the record that the picture 
presented by this case is that of an elderly em¬ 
ployee. Richard E. Donaldson, who sustained an 
injury on November 6, 1931, resulting in a left 
inguinal hernia, while lifting and carrying heavy 
pieces of furniture. Prior to this injury Donald¬ 
son had on October 5,1927, suffered a similar injury 
which resulted in a right inguinal hernia and had 
worn a truss supporting the hernia on the right 
side until the time of the occurrence of the second 
hernia (R. 7). Donaldson was apparently able to 
perform the duties of his occupation and earned 
full wages up to the time he sustained the injury 
of November 6,1931. 






Following a hearing upon Donaldson’s claim for 
compensation for disability resulting from said in¬ 
jury of November 6, 1931, former Deputy Commis¬ 
sioner Hoage filed a compensation order on March 
2,1932, in which he found, among other things, that 
“the claimant refused surgical operation for the 
repair of the hernia acquired on November 6, 
1931,” and “that from the medical testimonv ad- 
dueed at the hearing before the Deputv Commis- 
sioner, it is determined that the claimant is justified 
in refusing such operation for the repair of the 
hernia; that the medical testimony adduced at the 
hearing before the Deputy Commissioner revealed 
that the claimant is suffering temporary partial 
disability, and his wage earning capacity begin¬ 
ning December 27,1931, is established at $16.25 per 
week” (R. 7). Compensation was accordingly 
awarded Donaldson in this order on the basis of 
temporary partial disability. 

In the compensation order filed May 30, 1938, 
complained of by appellant, Deputy Commissioner 
Cardillo found the facts relative to Donaldson’s 
condition to be in part as follows (R. 130): 

that an application was thereafter filed by 
the claimant on September 21, 1937, for a 
modification of the case under Section 22, 
on the ground of a change in conditions; 
that the claimant has not been paid com¬ 
pensation for temporary partial disability 
for a period of five years; that final payment 
of compensation due under the terms of the 
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compensation order of March 2, 1932, has 
not been made; that at the time of the filing 
of the compensation order of March 2. 1932, 
the claimant had diabetes, arteriosclerosis, 
and disease of the kidneys: that because of 
these conditions the left inguinal hernia suf¬ 
fered as a result of the injury sustained on 
November 6, 1931, could not be surgically 
repaired; that the employer and insurance 
carrier were directed to furnish the claimant 
with medical treatment, etc., in accordance 
with Section 7 (a) of the law for the purpose 
of eliminating the said diseases and restor¬ 
ing the claimant to a condition wherebv he 
could submit to an operation for the repair 
of the hernia without danger or risk of loss 
of life; that such treatment rendered has not 
been successful; that to some extent the ac¬ 
tive diabetes was improved but that the kid¬ 
ney condition and the high blood pressure 
have grown progressively worse and the 
claimant developed arthritis after 1933; that 
the latter conditions are incurable and per¬ 
manent and that the hernia, therefore, can¬ 
not be successfully repaired by operation; 
that on or before December 11, 1937, there 
occurred a change in the claimant’s general 
physical condition which has changed the 
quality of the disability resulting from the 
injury sustained on November 6, 1931; that 
the disability resulting from the said injury 
has been since December 11,1937, permanent 
in quality and partial in character; 
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The sole contention urged by appellant in its bill 
of complaint filed in the lower court was, in sub¬ 
stance, that there had been no “change in condi¬ 
tions" due to or in anv manner attributable to the 
injury of November 6, 1931, within the meaning 
of section 22 of the compensation law, and that, 
therefore, the deputy commissioner was precluded 
from reviewing the case, and awarding Donaldson 
further compensation (R. 1-5). 

SUMMARY OF ARGUMENT 

1. The findings of fact of the deputy commis¬ 
sioner with respect to the change in the claimant’s 
condition are supported by competent evidence and 
should therefore be regarded by the court as final 
and conclusive. 

2. The deputy commissioner had authority to re¬ 
view this case and modify the compensation order 
of March 2,1932 (R. 6-8), under the provisions of 
section 22 since: 

(1) The deterioration in the general health of 
the claimant, which precluded surgical treatment of 
the hernia caused by his injury, constituted a 
“change in conditions” within the meaning of sec¬ 
tion 22. 

(2) The action of the deputy commissioner in 
reviewing this case and modifying the compensa¬ 
tion order of March 2,1932, was timely taken with¬ 
in the limitations prescribed by section 22. 
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3. Appellant not having- joined the employer as 
party plaintiff in the bill of complaint, this cause 
of action abated for nonjoinder of an indispensable 
party. 

ARGUMENT 

1. Findings of fact final 

The attention of the Court is invited to the fol¬ 
lowing well established general rules of compensa¬ 
tion law which appear to be applicable to this case: 

The findings of fact of the deputy commissioner 
supported by evidence should be regarded as final 
and conclusive and not subject to judicial review; 
Del Yecch io v. Bowers, 296 IT. S. 280 (1935); Voehl 
v. Indemnity Insurance Company of North Amer¬ 
ica, 288 IT. S. 162 (1933); Iloagc, deputy com¬ 
missioner v. Employers Liability Assurance Cor¬ 
poration, Ltd., 64 F. (2d) 715, 62 App. D. C. 77 
(1933). cert. den.. 54 S. Ct. 54 (1933); New 
Amsterdam Casualty Co. v. Iloagc, deputy com¬ 
missioner, 62 F. (2d) 468, 61 App. D. C. 306 (1932), 
cert. den.. 288 U. S. 608 (1933). 

Logical deductions and inferences which may be 
and are drawn by the deputy commissioner from 
the evidence should be taken as established facts 
and are not judicially reviewable; Michigan Tran¬ 
sit Corp. v. Brown, deputy commissioner, 56 F. 
(2d) 200 (D. C. Mich. 1929) ; Del Veccliio v. Bow¬ 
ers, supra; George L. Eastman Co. v. Industrial 
Accident Commission, 200 Pac. 17, 186 Calif. 5S7 
(1921); Eastern Steamship Lines, Inc. v. Mona- 
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lian, deputy commissioner, 21 F. Supp. 535 (D. C. 
Me. 1937). 

In the present ease there does not appear to be 

any substantial dispute as to the material facts. 

It is conceded in appellant's brief that it appears 

from the testimony in this case that it had become 

* 

impossible to operate upon the claimant. Donald¬ 
son. because of a disease of the heart or kidneys 
which developed subsequent to the date of the award 
of March 2. 1932 (Dr. 11 to 14). In view of this 
concession there remains only the questions of law 
as to (1) the proper construction of the phrase 
“change in conditions'’ in section 22 of the Long¬ 
shoremen’s and Harbor Workers* Compensation 
Act (44 Stat. 1437: U. S. C.. Title 33. Ch. 18. Sec. 
922). as amended by the Act of May 26, 1934 (48 
Stat. 807, Ch. 354. Sec. 5). as made applicable to 

the District of Columbia bv section 1 of the Act of 

* 

May 17. 1928 (45 Stat. 600, Ch. 612: D. C. Code 
(1929), Title 19, Sec. 11), and (2) whether the 
amendment to section 22 contained in the Act of 
May 26,1934, is applicable to the present case. 


2. The deputy commissioner had authority to review this 
case and modify the compensation order of March 2, 
1932, since 

(1) the deterioration in the general health of the claimant, which 
was found to preclude surgical treatment of the hernia caused 
by the injury, constituted a “change in conditions" within the 
purview of section 22 

As pointed out above, it is conceded in the appel¬ 
lant’s brief that there was a change in the physical 
condition of the claimant subsequent to the award 
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of March 2, 1932 (R. 6-8). It is contended, how¬ 
ever, by the appellant that there was not such a 
change in condition as is contemplated by section 22 
of the compensation law, since the change was not 
attributable to the original injury but developed 
independently thereof. 

Whether the facts in the particular case justified 
the deputy commissioner in modifying a prior com¬ 
pensation order on the ground that the employee’s 
condition has changed subsequent thereto rests 
largelv in his discretion. See Luckenbach Steam - 
slip Co., Inc . v. Norton, deputy commissioner, de¬ 
cided August 3, 19:19. by the United States Circuit 
Court of Appeals for the third circuit, not yet re¬ 
ported (opinion will be found in appendix to the 
brief); and Simmons v. Marshall, Deputy Commis¬ 
sioner, 94 F. (2d) 850 (C. C. A. 9). It is submitted 
that the deputy commissioner did not abuse this 
discretion in holding that the change in the claim¬ 


ant’s condition, even though due to causes other 
than injury, was such a change as was contemplated 
by the statute. 

At the time of the hearing on which the original 
award in this case was predicated, it appeared from 
the testimony of medical witnesses that while an 
operation was not advisable at that time due to 
certain constitutional infirmities of the claimant, 
it might be possible by treatment to restore his 
health to such an extent that he could submit to an 
operation for the repair of the left inguinal hernia 
without undue danger to his life (R. 72. 73). The 
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deputy commissioner accordingly in the order of 
March 2.1932, classified the claimant’s disability as 
temporary in quality (R. 7). However, testimony 
adduced at the subsequent hearings of December 
14. 1937 (R. 121-128), and April 13, 1938 (R. 80- 
109), disclosed that the treatment rendered to the 
claimant pursuant to the deputy commissioner’s 
order for the purpose of restoring him to an oper¬ 
able condition had not been successful and that his 
various constitutional infirmities had grown con¬ 
siderably worse and new infirmities had developed 
(see references on page 6 of appellant’s brief) so 
that there was no longer any possibility of operat¬ 
ing upon the hernia successfully without danger to 
the life of the claimant, Donaldson. 

In view of the fact that the maximum cure had 
apparently been reached in this case and no further 
response to treatment was likely, the deputy com¬ 
missioner in the order of May 20,1938, complained 
of by appellant, reclassified the claimant’s disa¬ 
bility as permanent partial rather than temporary 
partial (R. 130). 

The change in condition in this case was, there¬ 
fore, in effect a change in the quality of the dis¬ 
ability from temporary to permanent without any 
concurrent change in the extent of loss of wage- 
earning capacity resulting from the hernia. 

In the case of Luckenbach Steamship Co., Inc. v. 
Norton, deputy commissioner, supra, a case di¬ 
rectly in point arising under the Longshoremen’s 
Act which your Honors are considering, it was 
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held that a determination that temporary partial 
disability had become permanent was a sufficient 
finding of a change in condition within the purview 
of section 22, notwithstanding that there was no 
concurrent increase or decrease in the loss of wage¬ 
earning capacity resulting from the injury. The 
Court in that case said in part: 

VTe do not believe the Act was intended to 
prevent the deputy commissioner from with¬ 
holding determination as to whether the con¬ 
dition was temporary or permanent, and 
subsequently finding that it was permanent. 
The decision rests largely in the deputy 
comm i ssioner’s discret ion. 

It seems that one of the principal contentions of 
the appellant in this case is that the change in con¬ 
dition contemplated by section 22 must be attrib¬ 
utable to the original injury, and that in the present 
case the change in the claimant’s condition was not 
due to the original injury but, as appellant be¬ 
lieves. to subsequent unrelated developments in the 
form of certain organic diseases. However, it is 
difficult to conceive of a case in which anv change 
in the employee’s condition subsequent to injury 
could be attributable to the original injury and not 
to such factors unrelated to the injury as the gen¬ 
eral health or recuperative powers of the injured 
employee. The appellant would not deny that an 
improvement in the condition of the disabled em¬ 
ployee, for example, would be a “change in condi¬ 
tions'’ within the meaning of section 22 such as 
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would authorize a review of the ease by the deputy 
commissioner. Yet it would be paradoxical to say 
that such a change, which constituted in fact a 
mitigation or elimination of the effects of injury, 
was in any wav attributable to or canned bij the in- 
jury. Thus the construction of “change in condi¬ 
tions’’ apparently urged by the appellant in its 
brief reduces itself to an absurditv since it would 
clearly preclude the application of section 22 to 
any case where there had been any change for the 
better in the claimant’s condition. Even where 
there is a worsening of the immediate effects of the 
injury, it is difficult to see in what sense such 
worsening could be attributable to the original in¬ 
jury alone rather than to the interaction between 
the effects of such injury and physiological proc¬ 
esses unrelated to the injury. 

Donaldson had a hernia, a definite permanent 
disability in itself, as hernias are not self-curing. 
The deputy commissioner might have found in the 
beginning that the quality of Donaldson’s disabil¬ 
ity was “permanent.” But as it is well known 
that hernias may be corrected by an operation 
which most persons can undergo, it is logical and 
reasonable to regard most hernia conditions as 
temporary. Occasionally, as in Donaldson's case, 
the patient cannot have the hernia corrected be¬ 
cause of adverse physical conditions. When such 
conditions arise the permanency of the hernia can, 
for the first time, be logically determined. So, in 
the present case, the change in the quality of 
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Donaldson’s disability was due to the interaction of 
the effects of his original injury, the hernia, and 
certain organic conditions unrelated thereto which 
the deputy commissioner could not foresee. 

If appellant’s theory be sustained the deputy 
commissioner would be precluded from reviewing a 
compensation case under section 22 of the com¬ 
pensation law unless the change in the employee’s 
condition related solely to the injury without re¬ 
gard to his general physical condition. If such a 
theory be sustained, the liability of the employer 
and insurance carrier under the law will be con¬ 
siderably increased. For instance, in the present 
case if Donaldson’s general physical condition had 
improved to such an extent that he could have 
undergone an operation for the repair of the hernia, 
appellant notwithstanding this fact would be re¬ 
quired to continue the payment of compensation 
to him indefinitely, or until the maximum compen¬ 
sation had been paid, because, under appellant’s 
theory, the deputy commissioner would be pre¬ 
cluded from reviewing the case as such improve¬ 
ment, having resulted from causes other than the 
injury, would not constitute a “change in condi¬ 
tions’’ within the meaning of section 22. 

In the ease of Salvatore v. Locke, deputy commis¬ 
sioner, 6 F. Supp. 560 (D. C. X. Y. 1934), the Court 
took a broader view of the meaning of the phrase 
“change in conditions” in section 22 of the Long¬ 
shoremen’s Act than that contended for bv the 
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appellant in this case, holding that if the deputy 
commissioner should ascertain after filing an 
award of compensation that the injuries for which 
compensation had been awarded were self-inflicted, 
“that would be a change in condition permitting 
him to review his previous order (under authority 
of section 22).’’ This language may apparently be 
taken as authoritv against the view that the only 
change in condition which satisfies the meaning of 

v? C? 

the statute is a change in condition attributable to 
the original injury. 

It is submitted that the phrase “change in con¬ 
ditions' ? appears in section 22 without any such 
qualification as the appellant desires to impose 
thereon; that to qualify the phrase by interpreting 
it to mean “change in condition attributable to the 
injury’’ would be judicial legislation; that, as in¬ 
dicated above, considerations of logic and equity 
militate against any such judicial amendment of 
the statute. 

(2) The deputy commissioner was not precluded by limitations of 
time from filing the compensation order of May 20, 193S 

Prior to the amendment of May 26,1934, section 
22 of the compensation law read as follows: 

Sec. 22. Upon his own initiative, or upon 
application of any party in interest, on the 
ground of a change in conditions, the deputy 
commissioner mav at any time durinq the 
term of an award and after the compensa¬ 
tion order in respect of such award has be¬ 
come final, review such order in accordance 
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with the procedure prescribed in respect of 
claims in section 19, and in accordance with 
such section issue a new compensation order 
which may terminate, continue, increase, or 
decrease such compensation. Such new 
order shall not affect any compensation paid 
under authority of the prior order. 
[Italics supplied.] 

Section 5 of the Act of May 26, 1934 (48 Stat. 
807). amended section 22 to read in part as follows: 

Sec. 22. Upon his own initiative, or upon 
the application of any party in interest, on 
the ground of a change in conditions or be¬ 
cause of a mistake in a determination of fact 
by the deputy commissioner, the deputy 
commissioner may, at any time prior to one- 
year after the date of the last payment of 
compensation , whether or not a compensa¬ 
tion order has been issued, review a compen¬ 
sation case in accordance with the proce¬ 
dure prescribed in respect of claims in sec¬ 
tion 19, and in accordance with such section 
issue a new compensation order which may 
terminate, continue, reinstate, increase, or 
decrease such compensation * * 
[Italics supplied.] 

It may be stated, parenthetically, that section 22 
of the Act was further amended by the Act of June 
25, 1938 (52 Stat. 1164), to authorize the deputy 
commissioner to review a compensation case “at 
any time prior to one year after the rejection of a 
claim. ’* but this amendment is not involved in the 
present case. 


The Court will note that prior to the amendment 
of May 26. 1934. the jurisdiction of the deputy 
commissioner to review a compensation case could 
be exercised only “during the term of an award.*’ 
This restriction was removed by the amendment of 
May 26, 1934, and the Act was broadened so as to 
authorize the deputy commissioner to review a 
compensation case on the ground of a change in 
conditions or because of a mistake in a determina¬ 
tion of fact by the deputy commissioner “at any 
time prior to one year after the date of the last 
payment of compensation.” 

It is submitted that claimant’s application for re¬ 
view and the compensation order of May 20. 1938, 

were timelv filed within the limitations of section 
%> 

22 as it read (a) prior to and (b) subsequent to the 
amendment of May 26,1934. 

(a) Appellant’s contention that under section 
22, as it read prior to amendment, the claimant's 
application for review was not timely filed is ap¬ 
parently predicated upon the assumption that 
Donaldson had on August 5,1937, received compen¬ 
sation for tlie full five-year period, which is the 
maximum period of compensation authorized by the 
compensation law for temporary partial disability 
(sec. 8 (e)), and that the “term of the award” of 
March 2,1932, had, therefore, expired on that date. 
It is accordingly argued by the appellant that since 
Donaldson’s application for review, and the com¬ 
pensation order of May 20, 1938 (R. 129-131), 

177S07—30-2 


were filed after the expiration of the term of the 
award, they were filed too late, 
it is submitted, however, that according to the 

i 

record and according to the appellant's own admis¬ 
sion in its brief, compensation for temporary par- 
tin! disability has not been paid in this case for the 
full five-year period of 260% weeks, prescribed by 
section 8 (e). but only for 260 weeks (Br. 4). Com¬ 
pensation is therefore shown to be in default. 
ITitil compensation payments for the entire five- 
year period shall have been completed it cannot 
properly be said that the term of the original award 
in this case has expired (see Texas Employers* In¬ 
surance Association v. She ppeard, deputy commis¬ 
sioner, 1938 Am. Maritime Cases (580 (I). C. Tex. 
1938): Petroleum Casualty Co. v. Lewis , 63 S. W. 
(2d) 1066 (Tex.)), and since the final installment 
of that award had not been paid at the time of the 
filing of the application for review by the claimant, 
or at the time of the filing of the modifying order 
of May 20, 1938 it is submitted that the provisions 
of section 22, in its original form, limiting the dep¬ 
uty commissioner's authority to review a case to 
the term of the award, did not preclude the appli¬ 
cation of that section to the present case. 

(b) It is respectfully submitted that the amend¬ 
ment of May 26, 1934, may properly be applied to 
the present case, notwithstanding that the injury 
of the employee, Donaldson, occurred on Novem¬ 
ber 6. 1931, nearly three years prior to the enact- 
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ment of said amendment. On May 26, 1934, ap¬ 
pellant herein was voluntarily paying compensa¬ 
tion to Donaldson in accordance with the terms of 
the compensation order filed by the deputy com¬ 
missioner on March 2, 1932 (It. 6-8). The term 
of flic award had, therefore, not expired at the 
time said amendment was enacted, and the case 


was subject to review under the provisions of sec¬ 
tion 22 as the// e.risted at the time of ihf approval 
of the amendment. The application of the amend¬ 


ment in this case does not. therefore, have the effect 


of reopening a case that had been closed prior to 
the time it became law. 


The said amendment is cieariv remedial and its 


application to pending cases would not impair any 
vested rights of the parties. It is generally held 
that a statute providing or merely affecting the 
remedy may apply to and operate upon causes of 
action that had accrued and were pending at the 
time of the enactment of the statute. 59 Corpus 
Juris 1175. In accordance with this general rule 


of statutory construction, the provisions of said 
amendment should be held to be applicable to cases, 
such as the present case, which were currently 
pending at the time of its enactment. American 
Mutual Liability Insurance Company of Boston v. 
Lowe, deputy commissioner, 85 F. (2d) 625 
(C. C. A. 3, 1936); Bethlehem Shipbuilding Corp., 
Ltd. v. Cardillo, deputy commissioner, 102 F. (2d) 
299 (C. C. A. 1, 1939) ; Luckenbach Steamship Co., 
Inc. v. Xorton, deputy commissioner, supra. 


IS 


In American Mutual Liability Insurance Com¬ 
pany of Boston v. Loire, deputy commissioner, 
supra, relied upon by appellant, it appeared that 
the employee had received an injury on December 
13, 1930, and that compensation was paid to him 
by the employer, who on May 9, 1932, notified the 
deputy commissioner that payments had ceased. 
On September 27,1934, application was filed under 

authority of section 22 for review of the case and 
% 

modification of the compensation order, and on 
May 29, 1935, a new award of compensation was 
made pursuant to that application. The question 
before the court was whether the one-year limit in 
section 22. as amended, should run from the date 
of the last payment in this case, which was on or 
about May 9, 1932, or from the date of the enact¬ 
ment of the amendment of May 26, 1934. In the 
former view the deputy commissioner would be 
barred bv the one-vear limitation from considering 
the application for review of the case. In the lat¬ 
ter view the amendment would have the effect of 
reviving the case for a period of one year from May 
26, 1934. The Court gave the latter effect to the 
amendment, saying in part: 

The above statute was amended Mav 26, 
1934, * * * by inserting a provision 
therein limiting the right of a deputy com¬ 
missioner to reopen the case to “one year 
after the date of the last payment of com¬ 
pensation,'’ but the statute, as amended, 
gives no indication that it was to have a 
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retroactive effect. Therefore, it should not 
be so interpreted. * * * (citing cases). 
It follows that claims existing at the date 
of the amendment were not thereby de¬ 
stroyed and the time limitation therein pre¬ 
scribed began to run on the date of its en¬ 
act mod, May 26, Sohn v. Waterson, 

su pra. 

The appellee Zagami (the employee) ap¬ 
plied for further consideration of his claim 
on September 27, 1934, and the deputy com¬ 
missioner considered the claim and held a 
formal hearing on April 5, 1935. These 
events were therefore within the period of 
limitations. [Italics supplied.] 

The Court in the above case, it appears, gave a 
more liberal application to section 22 than is con¬ 
tended for herein by the appellee, since it held in 
effect that anv case in which the last payment of 
compensation had been made even more than a 
year prior to the amendment of May 26.1934, could 
be reopened within a year after the date of the 
amendment, as the year limit began to run with 
respect to such ease not from the date of last pay¬ 
ment of compensation but from the date of the 
enactment of the amendment. It would seem a 
fortiori to be proper to hold that in a case where 
compensation was paid after the amendment took 
effect, The year limitation would be applicable and 
would not begin to run until after the date of the 
last payment of compensation. Certainly, in no 
view can this case be cited as an authority for the 


proposition that the amendment of May 26, 1934, 
is not applicable to cases in which injury occurred 
or original award was made prior to such 
amendment. 

It is. therefore, not clear why the foregoing case 
was cited in the appellant's brief as an authority 
for such a proposition (Br. 16,17). It is true that 
such part of the language of the opinion as is 
quoted in appellant’s brief, if not considered in the 
liffht of its context, is possiblv favorable to its con- 
tentiou. However, careful reading of the entire 
case will disclose, as indicated above, that the 
reasoning and result in effect support the conten¬ 
tions of the present appellee, and not those of the 
appellant. 

The recent case of Bethlehem Shipbuilding Cor¬ 
poration, Ltd. v. Cardillo, deputy commissioner, 
supra, is also directly in point. In that case it was 
held that the amendment of Mav 26, 1934, to sec- 
tion 22 of the Longshoremen’s Act was applicable 
to a case where injury was sustained prior to the 
effective date of the amendment. The Court said 
in part: 

We therefore hold that section 22, as 
amended, applies to a new award made 
thereunder and in modification of a prior 
award made after section 22, as amended, 
became effective, even though the injury, out 
of which the new award arose, teas sustained 
prior to the time the amended section took 
effect. [Italics supplied.] 
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In the case of Luckenbacli Steamship Co., Inc. v. 
Norton, deputy commissioner, supra, it appeared 
that the claimant was injured on February 18,1932, 
was paid compensation until March 7, 1938, under 
various orders, and on May 31. 1938, the deputy 
commissioner awarded further compensation for 
permanent partial disability. One of the principal 
issues of the case was whether the amendment of 
May 26, 1934, to section 22 of the Longshoremen’s 
Act was applicable, notwithstanding that the in¬ 
jury occurred on February 18, 1932. The Court 
disposed of this question in the following language: 

It is argued that the amendment is inap¬ 
plicable as it was adopted after the date of 
the accident. But the amendment is not 
retroactive, since the limitation is from the 
last payment of compensation. It is reme¬ 
dial, affecting matters of procedure, and 
clearly applies. American Mutual Liability 
Insurance Co. v. Lowe, 85 F. (2d) 625 (C. C. 
A. 3); Bethlehem Shipbuilding Corp. v. Car- 
ditto, 102 F. (2d) 299 (C. C. A. 1). 

The Court accordingly affirmed the judgment of the 
district court sustaining the compensation order of 
May 31,1938. It appears from the language of the 
opinion quoted above that the Court believed that 
any application of the amended section 22 to a case 
where compensation was being paid at the time of 
the adoption of the amendment was not retroactive 
but in fact prospective, that the amendment was, 
therefore, properly applicable to such a case re- 
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gardless of the date of the original injury and 
award, and that the limitations of one year in the 
amended section ran from the date of the last pay¬ 
ment of such compensation. 

See also. Independent Pier Company v. Norton, 
deputy commissioner, 12 F. Supp. 974 (D. C. Pa. 
1935) : and Clyde Mallory Line v. Cardillo, deputy 
commissioner, 22 F. Supp. 40 (D. C. Mass. 1938), 
both of which cases arose under the Longshore¬ 
men's Act and involved the construction of section 
22. as amended bv the Act of Mav 26,1934. 

As above indicated, section 22, as amended, au¬ 
thorizes the deputy commissioner to review a com¬ 
pensation case “at any time prior to one year after 
the date of the last payment of compensation.” In 
the present ease the employee's application for re¬ 
view was timelv filed. The record shows that the 
last payment of compensation was made on or 
about August 5, 1937 (R. US), the employee's ap¬ 
plication for review was filed on September 21, 
1937. hearings thereon were held before the deputy 
commissioner on December 14, 1937 (R. 121-128), 
and on April 13, 1938 (R. 80-109), and the com¬ 
pensation order complained of was filed on May 
20,1938 (R. 129-131), all of which occurred within 
one year from the date of the last payment of com¬ 
pensation. Clearly, under these circumstances, the 
lower court properly held that the deputy commis¬ 
sioner was authorized under section 22 of the Act, 
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as amended, to review tlie case of Richard Donald¬ 
son and to issue the compensation order com¬ 
plained of by appellant. 

3. Appellant not having joined the employer as party 
plaintiff in the bill of complaint, this cause of action 
should be abated for nonjoinder of an indispensable 
party 

It is conceded in appellant’s brief that the Max¬ 
well Furniture Company was Donaldson’s em¬ 
ployer at the time he sustained his injury (Br. 3). 
The Maxwell Furniture Company, however, was 
not made a party plaintiff in the bill of complaint 
tiled by the carrier in this case (R. 1), and there 
has been, so far as this employer is concerned, 
a failure to institute proceedings for judicial re¬ 
view of the compensation order of May 20, 193S 
(R. 129-131), within 30 days from the date of the 
filing of said order as required by the statute, and, 
therefore, said order became final and conclusive 
under section 21 (a) of the compensation law, so 
far as the liability of the employer under said 
award is concerned. It is submitted that the 
plaintiff, New Amsterdam Casualty Company, the 
insurance carrier of the Maxwell Furniture Com¬ 
pany, cannot maintain this proceeding for the 
reason that the employer is an indispensable party 
plaintiff to a proceeding of this kind, and not hav¬ 
ing been made a party plaintiff, the action should 
be abated. The appellant insurance carrier has 
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no right to institute a proceeding of this kind, as 
its only relation to the employee or to the case is 
that of an indemnitor of the employer under its 
policy of indemnity insurance. The employer is 
liable to the employee directly by reason of the pro¬ 
visions of said compensation law, while the only 
liability of the appellant is to discharge as in¬ 
demnitor the liabilitv of the employer, the in- 

* » » 

denmitee. Such liability became fixed upon the 
expiration of the thirtieth day after the filing of 
the said compensation order, and the indemnitor’s 
(appellant’s) obligation attached according to its 
policy of indemnity insurance, so that there is no 
alternative but to pay compensation according to 
its undertaking. As an indemnitor appellant has 
no right by statute or otherwise to contest the 
fixed liability of its indemnity. 

There can be no doubt with respect to the legal 
status of an insurer under the local workmen's 
compensation law, as an indemnitor. The status 
of an insurer under the workmen’s compensation 
law has been before the Supreme Court of the 
United States in two cases, the first, Aetna Life In¬ 
surance Company v. Moses, 287 U. S. 530, and the 
second. Chapman v. Iloaye, deputy commissioner, 
296 U. S. 526. In the Aetna case the Aetna Life 
Insurance Company had assumed that it had “in 
its own right” a cause of action against a third 

v - o 

party in a case in which it had paid compensation 
as indemnitor of an employer. The United States 
Supreme Court, however, held in effect that the 
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employer is the party to bring such an action and 
that the insurer under the local compensation law, 
although required to pay an award directly, is 
nevertheless an indemnitor, and to the extent that 
it has paid compensation on behalf of an employer 
under its policy of indemnity, is entitled to be 
subrogated to such employer’s right of recovery 
against third persons. In the course of the opinion 
the court made this clear statement which describes 
in a few words the position of an insurance carrier 
under the local workmen’s compensation law: 

* * * Notwithstanding, the provision 

of the statute and of the policy permitting 
an award for compensation to be made 
against the insurer directly, the function of 
the insurer is essentially that of indemnify- 

* i 

ing the employer. 

It is elementary that where the indemnity is 

* i 

against liability the indemnitor’s liability to the 
indemnitee accrues only after the fixation or es¬ 
tablishment of the liability of the indemnitee. 

In the present case the liability of the indemnitee 
has become settled beyond any possibility of altera¬ 
tion contrary to the contention of the appellant, in 
view of the limitation provision of the statute, so 
that all that remains is for the indemnitor to pay 
the obligation of the indemnitee. 

The person primarily liable for the payment of 
compensation under the compensation law is the 
employer. Throughout the Act references will be 
found to this direct liability of the employer to pay 
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compensation and to furnish, medical benefits to 
the employee. For instance, section 4 (a), impos¬ 
ing liability for compensation, provides that “every 
employer shall be liable for and shall secure the 
payment to his employees of the compensation pay¬ 
able under sections 7, 8, and 9. ,? Section 5 deals 
with the exclusiveness of the liability of the em¬ 
ploye]'. Section 7 (a) requires the employer to 
furnish medical, surgical, and other attendance or 
treatment, etc. Under the provisions of section 14 
(d) it is the employer who must controvert the 
right to compensation. An insurance carrier such 
as the appellant under the compensation law merely 
discharges the liability of the employer and is 
brought into workmen’s compensation proceedings 
onlv bv reason of its contract of indemnitv with 

* • V 

the employer. Its relation appears clear from the 
provisions of section 35 of said Act, reading as 
follows: 

Sec. 35. In any case where the employer is 

not a self-insurer, in order that the liabilitv 

• * 

for compensation imposed by this Act may 
be most effectively discharged by the em¬ 
ployer, and in order that the administration 
of this Act in respect of such liability may be 
facilitated, the commission shall bv regula- 
tion provide for the discharge, by the car¬ 
rier for such employer, of such obligations 
and duties of the employer in respect of such 
liability, imposed by this Act upon the em¬ 
ployer, as it considers proper in order to 
effectuate the provisions of this Act. For 
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such purposes (1) notice to or knowledge of 
an employer of the occurrence of the injury 
shall be notice to or knowledge of the car¬ 
rier, (2) jurisdiction of the employer by a 
deputy commissioner, the commission, or 
any court under this Act shall be jurisdic¬ 
tion of the earner, and (3) any requirement 
by a deputy commissioner, the commission, 
or any court under any compensation order, 
finding, or decision shall be binding upon the 
carrier in the same manner and to the same 
extent as upon the employer. 

Where there is a failure to institute proceedings 
for judicial review of a compensation order within 
the time prescribed by section 21 (a) it is well es¬ 
tablished by cases arising under the local compen¬ 
sation law and the Longshoremen’s Act that said 
order becomes final and conclusive and is not sub¬ 
ject to judicial review. See Mille v. McManigal, 
deputy commissioner, 69 F. (2d) 614 (C. C. A. 2) ; 
Campbell v. Lowe, deputy commissioner, 10 F. 
Supp. 288; TT r . R. Grace &' Co. v. Marshall, deputy 
commissioner, 56 F. (2d) 441 (D. C. Wash.) ; Pills - 
bury, deputy commissioner v. Alaska Packers 
Association, 85 F. (2d) 758 (C. C. A. 9), reversed 
on other grounds, 57 S. Ct. 682; Sliugard v. Hoage, 
deputy commissioner, 89 F. (2d) 796, 67 App. D. C. 
52; United Fruit Company v. Pillsbury, deputy 
commissioner,55 F. (2d) 369 (D. C. Calif.) ; Asso¬ 
ciated Indemnity Corporation ct ah v. Marshall, 
deputy commissioner, 71 F. (2d) 235 (C. C. A. 9), 
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petition for rehearing considered and denied July 
19, 1934, 71 F. (2d) 420. 

Any attempt to bring the Maxwell Furniture 
Company, the employer, into this proceeding at this 
time would necessarily fail, because, as stated 
above, the compensation order of May 20,1938, be¬ 
came final and conclusive thirty days from the date 
it was filed by the deputy commissioner, namely, 
June 19, 1938, insofar as said company is con¬ 
cerned. In this connection the attention of the 
court is invited to the case of Associated Indemnity 
Corporation v. Marshall, deputy commissioner, 
supra, wherein it was said: 

Appellants contend that their complaint 
was not filed too late because appellee 

Thomas’ suit, commenced within the thirty- 

/ •/ 

day period of the statute, prevented the 
Deputy Commissioner’s order from becom¬ 
ing final. According to this contention, the 
institution of suit by one party would per¬ 
mit suit by the other party at any time before 
the conclusion of the first suit. Such an in¬ 
terpretation is not required by the wording 
of section 21 and comports ill with the gen¬ 
eral scheme of the act . Although there is no 
limitation in section 21 (b) on the time of 
bringing suit to set aside an award, a thirty- 

dav limitation, at least when there has been 

•» > 

no earlier suit by the other party, is quite 
clearly implied from section 21 (a). See 
Twine v. Locke, 68 F. (2d) 712,714 (C. C. A. 
2, 1934); Globe Stevedoring Co., Inc. v. 
Peters, 57 F. (2d) 256,259 (D. C. S. D. Tex., 
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1931). And there is no logical necessity for 
assuming, because the suit by one party for 
the purpose of setting aside the order pre¬ 
vents the order from becoming final in the 
sense that it may be enforced under para¬ 
graph (c) of section 21 (33 U. S. C. A., sec. 
921 (c)), that it also leaves the order open to 
attack by the other party under paragraph 
(b), 33 U. S. C. A., sec. 921 (b). Although 
in form not an appeal, a proceeding to set 
aside the award is somewhat analogous to an 
appeal; certainly an appeal of one party 
from a judgment would not ordinarily in¬ 
definitely extend the time of the other partv 
to appeal or subject the judgment to attack 
by the other party. Cf., Both well v. United 
States, 254 U. S. 231, 41 S. Ct. 74, 65 L. Ed. 
238 (1929); Pennsylvania Cement Co. v. 
Bradley Contracting Co., 13 F. (2d) 532 (C. 
C. A. 2,1926). [Italics supplied.] 

On this point it is important that this Honorable 
Court be not misled by anv decisions of the New 
York courts construing the New York work¬ 
men’s compensation law (Chapter 67, New York 
Consolidated Laws), which decisions may appear to 
be inconsistent with the views expressed above. 
The New York law is in this respect radically dif¬ 
ferent from the Longshoremen’s Act inasmuch as 
there are provisions in the former statute expressly 
imposing a primary obligation on the carrier to pay 
compensation (sec. 25), so that the carrier under 
the New York workmen’s compensation law is not 
merely an indemnitor for the employer but is by 
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express statutory provision jointly and severally 
liable with the employer for the payment of 
compensation. 

CONCLUSION 

Donaldson's present condition, it is submitted, is 
primarily due to the injury which he sustained on 
November 6,1931. which resulted in a left inguinal 
hernia. Prior to his injury Donaldson was ap¬ 
parently able to work and earn full wages. Had 
he not sustained an industrial injury it may be 
fairly supposed that he could have continued to 
work and earn full wages. 

It may be conceded, arguendo, that in the absence 
of arthritis, arteriosclerosis, kidney disease, and 
other complications not related to the injury, the 
hernia could be safely repaired and no permanent 
disability would result, but the award of compensa¬ 
tion of May 20,1938, was not for any disability due 
to these conditions alone, but for tlie effects of the 
original injury of November 6, 1931, taken in con¬ 
junction with the general physical condition of the 
claimant. It is well settled that an employer hires 
an employee subject to any infirmities that he may 
have, and is liable for anv disability to the em- 
ployee resulting from the effects of an injury sus¬ 
tained in the employment upon a latent diseased 
condition; Hoage v. Employers’ Liability Assur¬ 
ance Corp., Ltd., 64 F. (2d) 715, 62 App. D. C. 77, 
cert, den., 54 S. Ct. 54 (1933); Xew Amsterdam 
Casualty Company v. Iloage, 62 F. (2d) 468, 61 
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App. D. C. 306 (1932), cert, den., 288 U. S. 608 
(1933); Commercial Casualty Company v. Hoage, 
75 F. (2d) 677, 64 App. D. C. 158 (1935). See also 
tlie ease of Brown v. George Kent, Ltd. (1913) 2 
K. B. 624 (Eng.), in which case a workman had 
injured his knee and thereafter caught scarlet 
fever, which, aggravating the wound, caused the 
knee to become stiff. The Court held that the 
chain of causation was not broken and the original 
injury was the proximate cause of the entire 
injury. 

It is submitted, therefore, that the present disa¬ 
bility of the claimant, while rendered inoperable 
because of circumstances not related to the injury, 
is the proximate result of the original injury and 
that principles of equity and justice support the 
award of compensation for such condition. It is 
not believed that this Honorable Court will indulge 
in judicial legislation to such effect that this claim 
and other such claims mav be defeated bv a legal 
technicality. 

In this connection the attention of the Court is 

invited to the cardinal rule of liberality of construe- 

•/ 

tion universally adhered to bv the courts in con- 
* » 

struing workmen’s compensation laws. See Stand¬ 
ard Accident Insurance Co. v. Hoage, deputy com¬ 
missioner, 66 F. (2d) 275, 62 App. D. C. 245 (1933); 
Fidelity d Casualty Co. of N. Y. v. Burris, 59 F. 
(2d) 1042, 61 App. D. C. 228 (1932); Liberty 
Mutual Insurance Co. v. Hoage, deputy commis¬ 
sioner, 65 F. (2d) 822, 62 App. D. C. 189 (1933) ; 
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Baltimore & Philadelphia Steamboat Co. v. Nor¬ 
ton, deputy commissioner, 284 U. S. 408 (1932) ; 
Scott v. Hoage, deputy commissioner, 73 F. (2d) 
114, 63 App. D. C. 391 (1934). 

For the foregoing reasons appellee respectfully 
submits that the decree of the court should be 
affirmed with costs. 

David A. Fixe, 

United States Attorney, 
Wiliam S. Tarver, 

Assistant United States Attorney, 
Attorneys for Appellee Frank A. Cardillo. 

Z. Lewis Dalby, 

Chief Counsel, United States 
Employees* Compensation Commission, 
Sidney Sherman, 

Associate Counsel, United States 
Employees 9 Compensation Commission, 
Of Counsel. 
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STATEMENT of POINT. 

We shall in this brief confine ourselves to an answer to 
that portion of the brief for appellee (pp. 23-30) in which it 
is contended that the action should be abated by reason of 
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the lion-joinder of the employer, the suit to set aside the 
award having been brought solelv bv the insurance carrier. 

SUMMARY of the ARGUMENT. 

The insurance carrier is a proper party to maintain this 
suit and the employer is not an indispensable party. 

RELEVANT PARTS of STATUTE INVOLVED. 

Longshoremen's and Harbor Workers’ Compensation Act. 
(44 Stat. 1424, c. 509; Tit. 33, U. S. C. 1934 ed.) 

Sec. 21 (a) [§ 921(a), Tit. 33, U. S. C. 1934 ed.] A 
compensation order shall become effective when filed in 
the office of the deputy commissioner as provided in 
section 19, and, unless proceedings for the suspension 
or setting aside of such order are instituted as provided 
in subdivision (b) of this section, shall become final at 
the expiration of the thirtieth day thereafter. 

(b) If not in accordance with law, a compensation 
order may be suspended or set aside, in whole or in part, 
through injunction proceedings, mandatory or other¬ 
wise, brought by any party in interest against the 
deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district in 
which the injury occurred (or in the Supreme Court of 
the District of Columbia if the injurv occurred in the 
District) * * \ 

Sec. 32 (a) [§ 932(a), Tit. 33, U. S. C. 1934 ed.] 
Every employer shall secure the payment of compensa¬ 
tion under this Act— 

(1) By insuring and keeping insured the payment of 
such compensation with any stock company or mutual 
company or association, or with any other person or 
fund, while such person or fund is authorized (A) 
under the laws of the United States or of any State, to 
insure workmen’s compensation, and (B) by the com¬ 
mission, to insure payment of compensation under this 
Act; or 
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(2) By furnishing satisfactory proof to the commis¬ 
sion of his financial ability to pay such compensation 
and receiving an authorization from the commission to 
pay such compensation directly * * *. 

Sec. 35. [§ 935, Tit. 33, U. S. C. 1934 ed.] In any case 
where the employer is not a self-insurer, in order that 
the liability for compensation imposed by this Act may 
be most effectively discharged by the employer, and in 
order that the administration of this Act in respect of 
such liability mav be facilitated, the commission shall 
by regulation provide for the discharge, by the carrier 
for such employer, of such obligations and duties of 
the employer in respect of such liability, imposed by 
this Act upon the employer, as it considers proper in 
order to effectuate the provisions of this Act. For such 
purposes (1) notice to or knowledg of an employer of 
the occurrence of the injury shall be notice to or knowl¬ 
edge of the carrier, (2) jurisdiction of the employer by 
a deputy commissioner, the commission, or any court 
under this Act shall be jurisdiction of the carrier, and 
(3) any requirement by a deputy commissioner, the 
commission, or any court under any compensation 
order, finding, or decision shall be binding upon the 
carrier in the same manner and to the same extent as 
upon the employer. 

ARGUMENT. 

As will be seen by reference to Section 35 of the Act, 
supra, in cases where the employer is not a self-insurer, any 
requirement by a deputy commissioner, the commission or 
by the court under any compensation order, finding or de¬ 
cision, is binding upon the insurance carrier which has as¬ 
sumed liability under Section 32(a) (1) ( ante , p. —), in 
the same manner and to the same extent as upon the em¬ 
ployer. The insurance carrier thus became a party to the 
proceedings before the deputy commissioner and the award 
of compensation was made directly against it, as well as the 
employer (R. 131). 
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The insurance carrier is, therefore, a “party in interest” 
within the meaning of Section 21(b) (ante, p. 2), and is 
entitled to bring a proceeding to set the compensation order 
aside. 

This is the holding of the courts of New York under the 
"Workmen's Compensation Law of that State, which, so far 
as the liability of the insurance carrier is concerned, is quite 
analogous to the statute here under consideration, notwith¬ 
standing the contrary view on this point expressed in the 
brief for appellee (pp. 29-30). 

Matter of Cheestnan, 236 X. Y. 47, 50-51, 139 X. E. 775, 
776. 

The appellee cites in support of his contention under this 
heading the decisions of the Supreme Court of the United 
States in Aetna Life Insurance Company v. Moses, 2S7 
IT. S. 530, and Chapman v. lloage, 296 U. S. 526. 

Those cases involved the right of subrogation and, in the 
last-mentioned case, the circumstances which would release 
the insurance carrier from its liability to the employee. 
Xeither of these cases is authority for the proposition that 
the insurance carrier is not a party in interest under Sec¬ 
tion 21(b) of the Act, nor, we submit, can any authority be 
found in support of the proposition that an insurance car¬ 
rier, whether considered as an insurer, indemnitor, surety, 
or in any other capacity, against which there has been 
issued, by a court or administrative officer, an order to pay 
money, is not a party in interest in respect of such order. 

This Court has considered approximately fifty cases 
brought here on appeal in cases in which insurance com¬ 
panies have brought proceedings under Section 21(b) of 
the Act, to set aside awards of compensation. It would 
serve no useful purpose to enlarge this brief by listing them. 
References thereto will be found in Volume 11 of the Dis¬ 
trict of Columbia Digest, pages 516-538, and pages 16-19 of 
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the Supplement thereto. One of them has been taken from 
this Court to the Supreme Court of the United States. 

Voelil v. Indemnity Insurance Co. of North America, 288 
U. S. 162. 

In all these eases the proceedings had been instituted 
solelv bv the insurance carriers, and all of them were de- 
cided on their merits. The construction of the law thus 
inplied is entitled to great weight. 

Pacific Coast S. S. Co. v. United States, 42 Ct. Cls. 228. 

In re Meyer, 171 N. Y. S. 27, 32. 

Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOEXIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellant. 
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